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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
KNOX STOVE WORKS, INCORPORATED .............• 
Plaintiff-in-Error 
v. 
R. P. WALL . . . . . . . . . . . . . . . . . . . . . . . . . Def end ant-in-Error 
To the Honorable Chief Justice and Associate Justices of the 
S1tpreme Cou1rt of Appeals of Virginia: · 
Your petitioner, Knox Stove Works, Incorporated, respect-
fully represents that it is aggrieved by an order of the Cor-
poration Court for the City of Staunton, Virginia, entered 
on May 1st, 1941, in the attachment proceeding therein pend-
ing between R. P. ·wan, Plaintiff, and Knox Stove Works, 
Incorporated, . et als, :i;:>efendant, wherein it was considered 
and ordered by the Court that the Plaintiff recover of the De-
fendant, Knox Stove Works, Incorporated, the sum of $1403.19, 
with interest thereon from the 19th day of November, 1940, 
until paid, and costs. A certified copy of the record is herewith 
exhibited. 
Note-The Plaintiff, R. P. Wall, and the prinicpal Defend-
ant, Knox Stove Works, Incorporated, will hereinafter be 
referred to as the Plaintiff, or Wall, and the Defendant, or 
Knox, according to. the positions which they occupied in the 
Court below. 
*STATEIYIENT OF THE CASE 
This case arose over the discharge in April, 1939, of the 
Plaintiff, a traveling salesman, who claimed he- had a con-
tract to work for the Defendant for the entire year of 1939 
and that he was improperly discharged and he sued for his 
salary for the remainder of the year. The Defendant denied 
that the Plaintiff had a yearly contract bu~ contended that 
the contract of employment was at most from month to month 
and that the discharge was justified. The uninforcibility of 
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the alleged contract because within the Statute of Frauds is 
the main question presented to this Court. 
THE FACTS OF THE CASE AND PLE.ADINGS 
The Defendant has for many years and was, at the time 
of the commencement of this litigation, and is now, engaged in 
the manufacture and sale of stoves with its principal place 
of business in Knoxville, 'l~ennessee. In 1934 or 1935, it em-
ployed the Plaintiff, R. r. Wall, as a traveling salesman, 
and Wall remained with the company until discharged on 
April 28th, 1939. ( R-14-17). 
Wall's last contract of employment was claimed to have 
been entered into on October or November, 1938, with one J. 
B. Miller, who was then the Vice-President and General Man-
ager of Knox. ]\.filler's resignation was requested in Jan-
uary or February, 1939. (R-5, 14). 
3* urn April, 1939, Mr. H. W. Sanford, Jr., who had 
recently become Vice-President and General Manager 
of Knox, suspected that Wall had not accounted for some 
stoves that he had in Staunton on consignment, and he ( San-
ford) came to Staunton on A1'>ril 20th, 1939, and satisfied 
himself that his suspicions were well founded. ( R-128-9) . 
"1hereupon, the consigned stoves were taken out of the pos-
session of Mr. Wall and stored in Statinton. (R-131). Mr. 
Sanford, upon his return to Knoxville, discussed the matter 
with other officers of tl1e company and a. letter of discharge 
was written to Mr. Wall on April 28th, 1939 (R-138), in 
which letter the Defendant stated that it owed Wall for the 
month of Aoril; and by check dated May 4th, 1939, for $196.68, 
it paid Wall what it contended it owed him, and either shortly 
tl1ereafter or before Wall sent in his sales kit. (R-136). On 
1\fay 1st, Wall swore out an attachment against Knox for 
$524.30. ( R-134). The papers in this attachment pro-
ceeding could not be found and thus the petition is not in 
the record (R-68-69), but it is obvious from the amount sued 
for and Wall's statement ( R-67) that what the petitioner 
was driving at was salary for one month and expense money. 
The original attachment was dismissed and this attachment 
was brought on November 20th, 1939, for $2071.82, the main 
item of which was for nine months' salary (R-e-f), the Plain-
tiff then claiming damages "by reason of tlie breach of a cer-
tain contract of employment entered into between the Plain-
tiff and the principal Defendant (Knox) sometime between 
November 1st, 1938, and Janua1•y 6th, l.939," but the petition 
did not disclose what the contract was. ( R-b-c). 
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4 * *By order of January 30th, 1940, the Court required 
that the Plaintiff :file a bill of particulars of his claim, 
showing where the alleged contract was entered into, whether 
it was written or oral, for what nine months salary was 
claimed, and in what respects the contract had been breached. 
( R-j) . From an inspection of the original papers it appears 
that a bill of particulars had theretofore been :filed in which 
it was stated that the contract referred to in the Plaintiff's 
petition was entered into on January 6th, 1939 ; this aJlpar-
ently explains why the order of January 3.0th refers to the 
contract as of January 6th, 1939. The original bill of par-
ticulars is interlined, and as interlined reads, "The contract 
1·eferred to in the Plaintiff's petition was entered into some 
time between November 1st, 1938, and January 6th, 1939." 
On February 5th the Plaintiff filed his bill of particulars 
stating that the contract referred to was entered into "some 
time between November 1st, 1938, and January 6th, 1939," 
that it was ·an oral contract and that the Defendant owed to 
the Plaitniff salary from April 1st through December 31st, 
1939. (R-k). 
The Defendant (Knox) :filed its plea of the General Issue 
and stated its grounds of defense to be : That it did not enter 
into any contract with the Plaintiff which it had breached and" 
tliat the Plaintiff was employed at the will of both employer-
and employee, with the liberty to either to terminate the em-
J>loyment without notice, although both parties treated the 
c~mployment as by the month; that the Plaintiff had not suf-
fered any damages; and that his discharge was justified. 
5* ( R-1-m) . At the time of *the :filing of this statement 
of defense it is apparent that the hill of particulars 
had not been amended by the interlineation, which reads, 
"sometime between November 1st, 1938, and January 6th, 
1939," as it refers to the contract of January 6th, 1939. 
In answer to interrogatories the Plaintiff claimed that he 
entered into the contract of employment for the year 1939 with 
one J. B. }filler, former Vice-President and General Manager 
of Knox, in November or December of 1938, which arrange-
ment was again gone over and confirmed and ratified by the 
said J.B. Miller on or about the 6th of January, 1939. (R-p). 
INCIDENTS OF TRIAL AND tTUDGl\IENT 
With the issue thus made up, the case came on to be heard 
before a jury. The Plaintiff's evidence on the merits con-
sisted solely of the testimony of the Plaintiff and that of J. 
B. Miller, both of whom testified that the alleged contract 
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of employment was entered into in the fall of 1938 at Knox-
ville, Tennessee, and that the contract was later "confirmed." 
(This evidence will be adverted to. hereinafter.) The De-
f,mdant's evidence consisted principally of the testimony of 
J. L. McKay, Comptroller of Knox, Hugh W. Sanford, Jr., 
then President of Knox, and W. P. Simmons, Traveling sales-
man. None of these witnesses was in a position to contradict 
any alleged statements made by Wall or Miller to each 
other or to deny directly any agreement between them because 
all of those alleged statements and alleged agreements were 
made and entered into out of the presence of . all members of 
the Knox force. 
6* *When the Plaintiff's evidence was all in the De-
fendant moved to exclude it upon the ground that it 
showed that the alleged cont1·act was within that provision 
of the Statute of Frauds which outlaws oral contracts for 
services not to be performed within a year, but the Court over-
ruled the motion and let the case ·go to the jury. 
The jury returned a verdict against the Defendant and asses-
sed the damages at $1403.19. ( R-t). Over the motion of 
the pefendant to set aside the verdict the Court entered up 
judgment thereon. ( R-v) . 
ERRORS COMPLAINED OF 
It is respectfully submitted that the lower Court com-
mitted three errors in the trial of the case, two of which 
without more would entitle the Defendant to a new trial; the 
third, that of refusing to strike the Plaintiff's evidence out 
and later refusing to set aside the verdict and enter judg-
ment for the Defendant, is fatal and is dete.rminative of this 
case. The errors will be considered in the order in which 
they were committed, but believing as we do that the third 
error concludes the matter, we shall not dwell at length upon 
the first and second. 
FIRST ASSIGNMENT OF ERROR CONSIDERED 
A. THE COURT ERRED IN NOT PERMITTING J. L. 
McKAY, COMPTROLLER, H. W. SANFORD, PRESI- · 
DENT, AND MESSRS. SIMMONS AND BROWN, 
7* *SALESMEN OF KNOX, TO TESTIFY AS TO THE 
CUSTOMARY PERIOD OF EMPLOYMENT .OF ALL 
SALESMEN EMPLOYED BY KNOX DURING THE TIME 
THAT WALL WORKED FOR IT. 
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ARGUMENT 
In the examination of J. L. McKay, a witness called for 
the Defendant, counsel asked the witness the following ques-
tions: 
"Do you know anything about what has been the general 
custom of the Knox Stove Works about the employment of 
their salesmen and the terms? 
A. Yes, sir. 
Q. What has been the general custom as to the terms?" 
(R-102). 
To this question counsel for the Plaintiff objected and 
the Court sustained the objection. Further on in the exam-
ination counsel for the Defendant stated to the Court in 
Chambers that if Mr. McKay had been allowed to testify he 
wo~ld have testified that all the salesmen then working for 
Knox sere employed on a monthly basis and had been since 
his connection with the company began and that no executive 
officer in the company had heard of the employment of Wall by 
Miller on any other basis; and that if Mr. Sanford, Mr. Sim-
. mons, and Mr. Brown were called to testify and interrogated a-
bout the period of employment of salesmen, they would all tes-
tify that all salesmen then employed by Knox were employed 
by the month; that all Knox salesmen, to their know ledge, 
during the time that Wall worked for the company, were 
employed by the month_; and that they had no knowledge of 
any other period of employment of salesmen. ( R-156-7). 
8* *When R. P. Wall, Plaintiff, was testifying, there 
was introduced in evidence a letter to him from J. 
B. Miller, and in that letter is this language : 
"It is standard practice in the above industry and, for that 
matter, in a great many other, to hire its salesmen on a 
yearly basis. Due to the seasonal fluctuations in stove sales, 
all experienced stove salesmen make their new connections, 
if one is to be made, at the beginning of each year. 
This role, of course, was applied to the relationship existing 
between yourself and Knox Stove Works, at the time I was 
Vice-President and General Manager of that company." (R-
98). 
When the Plaintiff, R. P. Wall, was testifying ( R-92), 
he was asked this question by his counsel : 
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"Q. During the whole time you were with the Knox Stove 
·works, the five years :vou were with them, did you make a 
contract of employment with l\fr. l\ifiller? 
A. Yes, sir. 
Q. That was mads from year to year? 
A. Yes, sir." (R-02) 
In view of the test!mony of these two witnesses, we submit 
that evidence to show t1,at during the whole time Wall worked 
for the company no ~alesmen had been employed on a yearly 
basis was competent and relevant to contradict the testimony 
of ,van and Miller. ,ve do not deem it necessary to cite 
authorities that sustain the proposition that either side to a 
suit may introduce evidence to rebut testimony given by 
the other side. 
There is an additional reason why we believe that 
9+; this itevidence was relevant and competent although 
its introduction was aaginst the trend of authority : 
The Plaintiff's whole case on its merits was made out by 
himself and another former employee of the Defendant whose 
resignation had been requested shortly before the Plaintiff was 
discharged. While it is true that Miller makes light of the 
charge that he was a "disgruntled employee," his testimony 
with reference to the severance of his conn~ctions with the 
company indicates quite to the contrary. (R-14). These 
two men, who appear to have been at least on very cordial 
terms, testified to a state of facts that could not be directly 
contradicted because the alleged conferences took place when 
they alone were present. We submit,- therefore, that it was 
proper to show that what they claimed to have done with 
respect to Wall's contract for the year 1.939 was entirely at 
variance with anything that had ever been done while Mr.· 
Wall was working for the company. We submit that the 
jury was entitled to this information, a circmnstance which 
might or might not tend to impeach the testimony of both 
Wall and· Miller. As said above these two employees of the 
company had apparently been on unusually cordial terms 
during their joint services with the company and both had ' 
left the company about the same time, one by outright dis-
charge and the other by a request for his resignation, testi-
fied as to the making of a contract for a term that all the 
other witnesses for the Defendant would say was different 
from anything they had heard of in the company before. If 
such alleged contract was counter to a long-established rule 
of the company, this circumstance tends to show that 
10* the contract was not made for the term as testified *to 
by Miller and ~ all. 
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SECOND ASSIG:Xl\IENT Oli, ERROU. CONSIDERED 
THE COURT ERRED IN RE~.,USING TO GIVE TO THE 
,TURY 'rHB ~.,OLLOWING INS'l'RUCTION OFFERED BY 
DE~.,ENDANT. 
DEFENDAN'l,,S INSTRUCTION NO. C. 
"The Court instructs the jury that it was the duty of the 
Plaintiff to serve the Defendant loyally, faithfully, diligently, 
honestly and efficiently, and the Court tells the jury that if 
the Plaintiff failed in any one of tl1ese to serve the Defend-
ant, the Defendant was justified in terminating the Plain-
tiff's employment, even though he had been hirecl for a period 
of a year." (R-190). 
ARGUMENT 
One of the grounds of defense to the Plaintiff's claim was 
t]1at the discharge of the Plaintiff was justified. There was 
evidence in the case that tended to show that the Plaintiff 
had not served the Defendant loyally, faithfully, and honestly, 
in that he had disposed of two stoves with him on consignment 
and had not accounted to the Defendant for the sale price. 
If this were true, whatever the contract might be, the Defend-
ant had the right to discharge the Plaintiff. But the jury may 
have believed that the Plaintiff had sold the stoves and had 
not accounted for the sale price, yet also believed that by his 
later accounting for the sale price of the stoves the 
11 * Defendant had removed any *cause for discharge. That 
being the case, we submit that the jury was entitled to 
be told positively that lack of loyalty, faithfulness, and honesty 
on the· part of the Plaintiff in dealing with these consigned 
stoves was legal justification for his discharge. 
THIR:0 ASSIGNMENT OF ERROR CONSIDERED 
THE COUR'r ERRED IN REFUSING TO STRIKE ALL 
OF THE PLAIN'rIFF'S EVIDENCE AND ENTER JUDG-
MENT FOR 'l'HE DEFENDANT ON THE GROUND THAT 
THE ALLEGED ORAL CONTRACT RELIED UPON WAS 
UNINFORCIBLE UNDER THE PROVISION OF THE 
STATUTE OF FRAUDS RELA'UNG TO ORAL CON-
TRACTS NOT TO BE PERFORMED WITHIN A YEAR 
AND IT AGAIN ERRED IN NOT SUSTAINING THE 
DEFENDANT'S MOTION TO SET A.SIDE THE VERDICT 
OF THE JURY UPON THE SAME GROUND. 
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ARGUMENT 
(A) THE· ALLEGED ORIGINAL CONTRACT WAS 
WITHIN THE STATUTE OF FRAUDS. 
Section 5561 of the Code of Virginia ( The Statute of 
Frauds), Subsection 7, provides: 
"No action shall be brought upon any agreement that is 
not to be performed within a year unless the . . . agreement 
. . . or some memorandmn or note thereof be in writing and 
signed by the party to be charged thereby or his agent." 
Section 7831, Subsection 5, of William's Tennessee Code 
of 1934 provides : 
l.2* *"No action shall be brought: ... (5) Upon any 
agreement or contract which is not to be performed 
within the space of one yea1· from the making thereof; unless 
the promise or agreement, upon which such action shall 
be brought, or some memorandum or note thereof, shall be 
in writing and signed by .the party to be charged therewith 
or some other person by him thereunto lawfully authorized." 
The Plaintiff's testimony and that of his only witness 
testifying upon the merits conclusively show that the alleged 
contract sued upon was made in the City of Knoxville, not 
later than December, 1938, more probably in October or 
November, that it was for the balance of the year 1938 and 
the entire year of 1939 and that it was an oral contract. The 
testimony of these two witnesses (Wall and Miller) will 
be quoted from copiously and nothing with reference to the 
terms of the employment and the time of the alleged con-
tract will be omitted, unless through an error. 
J. B. Miller on direct examination testified, beginning on 
page 7 of the. record, as follows : 
"Q. Did you in the fall of 1938, October or November, have 
occasion to discuss with Mr. Wall his employment with 
the Knox Stove Company for the coming year of 1939? 
A. I did~ 
Q. What was the occasion that caused you to discuss the 
question of whether he would stay with the Knox Stove 
Works through 1939 at that time?" 
After stating the reason therefor, the witness replied: 
12* "A. . · .. and I called Mr. Wall into the of-*fice and 
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talked to him. This was some time in October or 
November, 1938-that was the time I talked to Mr. Wall 
relative to his staying with the Knox Stove Works for 1939, 
and, of course, for the balance of 1938. There was not much 
more of 1938, not more than a month or a month and a half. 
I wanted to he_ sure tJ1at my comnetitor did not take my sales 
away from me by hiring my salesman. 
Q. Was that talk held in your office? 
A. Yes, sir, in November. 
Q. Yon think in October or November, 1938? 
A. Somewhere around there ...... . 
·Q. Did you have any definite argeement with Mr. Wall in 
respect to 1939? · 
A. Yes, sir, I did. 
Q. What was that? 
A. To continue with the Knox Stove Works for 1939. 
Q. At what salary? 
A. The salary that I was ~arning .... 
Q. There was a definite arrangement, as the result of the 
conference, when you called him to see whether he was 
thinking of going with Brown, and he agreed to stay with 
the Knox Stove Works at his present then setup? . 
A. Yes, sir. 
Q. Was there any later occasion in which you went over 
the matter again with Mr. Wall? 
A. It was gone over again at the sales meeting which was 
held in the latter part of 1938 or the beginning of 1939., either 
December or January. · I think it was in January. 
14* *Q. Does the company have an annual sales meet-
ing; call in salesmen to map out plans for the coming 
year? 
A. That used to be my policy. 
Q. Did you have such a salesmen's meeting in January, 
1939? . 
A. Yes, sir. 
Q. Was it the early part of January? 
A. Sometime during the early part of January. Our direc-
tors' meeting was due to be held on the 20th and the salesmen's 
meeting I wanted to get behind me· before that. 
Q. Did you have any disc~ssion in relation to his salary 
on that occasion with Mr. Wall? 
A. I had talked with Mr. Wall and all the salesmen before 
they started out. I called them into the office individually 
and talked with each salesman. I went over his territory, 
our arrangement ivith him, and what I expected and he went 
into the territory and went to work and I did not see the sales-
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men until the middle of the year, or at the end of the year, 
or unless I went .into the field. Everything was handled by 
correspondence. 
Q. Was the arrangement that you had made with Mr. Wall 
discussed at the sales meeting with 1\Ir. Wall? 
A. It was. 
Q. Was there any change or modification made? 
A. No change made in the way he had been operating. 
The question was raised with Mr. Wall because of the fact 
I was trying to reduce our traveling expenses and Mr. Wall 
asked me to furnish him with a company car; and, at that 
time; I refused to do so, because I had other plans in mind 
for the salesmen as to the way they should travel, so Mr. Wall 
was left in the territory on the same basis as for the last 
six months of 1938. 
15* *Q. The- employment of Mr. Wall in the fall of 1938 
for the year of 1939 was definite employment? 
A. "Y"es, sir ..... . 
_, Q. "Y"ou did employ Mr. Wall? 
A. Yes, sir. 
· Q. What terms of employment did you give him for 1939? 
It is claimed here that you employed him from month to 
month; did you employ him from month to month or for a 
definite term? 
A. For the year 1939, from January 1st until the end of 
the year." (R-7-12) 
R. P. Wall, Plaintiff, on direct examination testified with 
respect to the terms of his employment as follows : 
"Q. Were you em11loyed by the Knox Stove ·works for the 
year 1939? 
A. "Y" es, sir. 
Q. With whom was your arrangement for the employment 
made? 
A. J. B. Miller ..... . 
Q. The question is, when was your arrangement for em-
ployment for the year 1939 made and with whom? 
A. Mr. J. B. Miller at Knoxville in the fall before the 
sales meeting and it was confirmed at the sales meeting at 
the country club and at the office both. 
Q. Did Mr. Miller call you into his office over rumors 
he had heard of your employment by a competitorr 
A. Yes, sir, and I told· him it was not necessary; that 
I had not accepted the employment. 
16* ;~Q. Did you then agree that you would stay through 
1939? 
A. I did. 
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Q. At what salary and under what conditions? 
.A.. The salary which they had paid me up until that time. 
Q. How much was that? . 
A. $247.50 ..... (R-19-20). 
Q. Was that (the contract) to continue through 1939? 
A. Yes, sir. 
On cross examination the Plaintiff, R. P. Wall, testified 
a~ follows, beginning on page 35 of the record: 
"Q. No agreement was reduced to writing? 
A. No, sir. 
Q. Purely an oral contract between you and Mr. Mi.ller? 
A. :Yes, sir. 
Q. It was entered into in the fall of '38 and that expired 
December 31st; 1939? 
A. It did when I came in the fall and he told me he wanted 
me again to continue in 1939." (~35) 
"Q. What period di<l the contract that you entered into in, 
the fall of 1938 cove1·? 
A. 1939; he told me ,he wanted me to contvnue in 1939. 
Q. This contract in 1938 covere4 1939 : Where was that 
made? 
A. Made in the office in Knoxville in 1.938 and confirmed at 
the office in 1939. 
17'* uQ. Where was the contract made? 
A. In Knoxville at his office and approximately the, 
first of January. 
Q. In the fall of 1938 or the first of 1939? 
A. In the fall of 1938 and he told me he wanted me to con-
tinue with the Knox Stove Works in 1939 and confirmed it 
in the early part of January at the sales meeting that I was 
to continue in 1939 
Q. What was the contract you entered into in the fall 
of 1938? 
A. I was to cont-i-wu,e m,;l/ ser·vioes as it was in 1938 in 1939. 
Q. ·what was the contract?-
A. At $247.50 a month. 
Q. That was entered into at Knoxville? 
A. Yes, sir. 
Q. In November or ·December, 1938? 
A. In the fall of the year when I had my discussion with 
Mr. Thomas of the Brown Stove ,vorks. 
Q. You were in his office? 
A. I was in Mr. Thomas' home. 
Q. You say you made this contract in Mr. Thomas' home? 
A. Mr. Thomas was the salesman for the Brown Stove 
Works and he wanted me to work for them, and Mr. Miller 
-=---
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called me in and· bawled me ou:, ~bout making the contract 
with Brown. 
Q. Then what transpired? 
A. And he said '· I want you to continue with the Knox 
Stove Works during 1939." 
Q. Did you enter into any terms? 
18* * A. Yes, sir. "At the same consideration you are 
now being paid with no cut in your salary." 
Q. When you ended that conference, did you consider 
you were obligated to work for the Kno:c Stove Works f01· 
1939? 
A. Yes, sir. 
Q. You considered when you ended that conference that 
you were engaged to ·u;ork for the Kno:c St<1ve Works for 
1939: Is that right? 
A. Yes, si.r. 
Q. AU the term,9 were a,qreed to? 
A. Not everyth-i.ng. He didn't confi,nn it until January. 
Q. What was not agreed to? 
A. He told me to con Unite as I was. · 
Q. Did1i't you state that in that con/ erence you had con-
cluded a contract tha,t you felt momlly and legally bound 
t" fulfill? 
A. Yes, sir, tha.t is rig.ht. 
Q. When was the next time you saw Mr. Miller? 
A. I do not recall. 
Q. Give us an estimate of when you saw him. 
A. I have no more idea than you have." (R-37) 
"Q. You do not remember whether you saw him in Decem-
ber? 
A. I do not recall having seen him or talked to him after 
that. · 
Q. Until when? 
A. Until we met at the meeting in January. 
Q. At this meeting what did you do? 
19* * A. We us1ial~11 talked and we would go to the country 
club and have dinner and were dismissed. 
Q. Sort of a pep meeting? 
A. Yes, sir, that is what we had out there. 
Q. At that tfrne, you were working for the Knom Stove 
Works? 
A. Yes, sir. 
Q. On your 1939 contract f 
A. Yes, sir." ( R-38) 
On redirect examination, Wall testified as follows : 
"Q. Was that the contract you had in 1938? 
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A. Yes, sir, that is the best of my recollection. 
Q. Your contract was to continue for the year of 1939 at 
the same salary you were earning? 
1\.. Yes, sir. · 
Q. Which was $247.50? 
A. That is right." (R-93) 
Subject to the exception of a pos§ible causal reference to 
the matter, the foregoing is the verbatim testimony of the 
plaintiff and his chief an~ only witness on the merits as 
to the terms of the the contract, when and where it was made, 
and the so-called "confirmation" of the contract; all the evi-
dence with reference to the "confirmation" will be again ad-
verted to and singled out when we come to discuss that phase 
of the case. From this evidence it is clear and, as I under-
stand it, undisputed that the contract that the Plain-
20* tiff seeks to recover on was an *oral contract for em-
ployment for a period of more than a year; that it 
was entered into some time during the fall of 1938 and to 
eontinue for the remainder of the year 1938 and for the en-
tire year 1939. That being the case, it follows that the con-
tract is within the Statute of Frauds and uninforcible. 
"Thus a contract to serve for a period extending more th~n 
a year beyond the time of making the agreement is uniformily 
held within the Statute."-Williston on Contracts, Volume 
1, Section 495, Pages 970-71. 
"Parol contracts for a year's service, performan_ce to begin 
at some future time, have been declared within the statute. 
~rhus a contract entered into the latter part of October for 
a year's service .. to commence the following Monday, November 
1st, has been held within the statute."-Eliott on Contracts, 
Volume 2, Page 523, Section 1297, where Parlce.rsburg v. Ohio 
nnd Lee v. Hill are both cited. 
"On the demurrer to evidence, however, the plea of the 
Statute of Frauds ought to have been sustained, and the judg-
ment for the Defendant. The contract in question was not 
in writing and it appears affirmatively that it was not to be 
performed, and that it was not capable of being fully per-
formed within a year. The evidence for the Defendant shows 
clearly that it was made in August, 1886, for one year's ser: 
vice, to commence on the first of October next ensuing; .... " 
Lee's Adm'r v. Hill, 87 Virginia at .page 504. 
"A verbal agreement of which there is no note or memor-
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andum in writing signed by the agent or party to be charged 
thereby, and which is 1wt to be fully performed within one 
year from and including the date of its making, comes within 
the inhibitations of the Statute ·Of lt.,rauds and cannot be en-
forced by action at law. Pa,rkcrsbttr.<,•, etc. v. Ohio, etc., 40 
S. E. 328. 
21 * *"A verbal agre2ment to employ a person or to work 
for a person for a stipulated period of more than one 
year from the date of the contract is ,vithin the statute ( of 
Frauds) .... " 27 0. J., Page 186, Section 112. 
"By the weight of authority a verbal contract of hiring 
for a year from a future day, even though it may be the next 
.day after the making of the contract, is within the statute." 
Idem, Section 115. 
See also: 
OoZlvns v. Snow 106 N. E. 148; 
25 R. C. L., Page 478; 
Raiiroad v. Hayden, 116 Tenn. 672; 
Deaton v. Ten·n. Coal, etc., 59 Tenn. 649; 
Oak Leaf Mm Company v. Cooper (Ark.), 146 S. W. 130. 
(B) THE ALLEGED ORIGINAL CONTRACT WAS NOT 
TAKEN OUT OF THE STATUTE OF FRAUDS BY WHAT 
OCCURRED IN JANUARY. 
From the foregoing citations of authority it would appear 
tl1at there is no question that the contract made in the fall 
of 1938 covering the remainder of 1938 and all of 1939, with-
out more, was tminforcible as falling within the Statute of 
Frauds. But to meet this it was contended by the Plaintiff 
that the contract entered into in the fall was "confirmed" in 
January and was thus taken out of the statute; and the learned 
Judge of the Court below expressed some doubt ( which was 
resolved in favor of the Plaintiff) when he said: 
"If the contract was made in October and concluded, it 
falls within the Statute of Frauds. The question that bothers 
me is evidence as to what happened in January.' (R-1801/2 ) 
22* *In the arguments of Defendant's motions to strike 
the Plaintiff's evidence and to set aside the verdict of 
tbe jury on the gronnd that the alleged contract was uninfor-
/ 
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cible under the Statute of Frauds, the Plaintiff contended 
that even though the alleged original contract was entered 
into some t.ime in the fall of 1938, it was "confirmed" in Jan-
uary, 1939, and by that "confirmation" w·as taken out of the 
Statute of Frauds. The lower Court obviously adopted that 
view. 
For the sake of ready reference we shall endeavor to pick 
out all the evidence with reference to wl1at occurred in Jan-
uary and set it down here. 
J. B. Miller, on direct examination, testified as follows: 
"Q. Did you in the fall of 1938, October or November, have 
occasion to discuss with Mr. "r all his employment with the 
Knox Stove Company for the coming year 1939? 
A. I did .... · .. " (R-7)" 
"A. I called lfr. ·wan into the office and talked to him. 
This was some time during October or November, 1938-that 
was the time I talked to Mr. Wall relative fo1• 1939 and, of 
course, for the balance of 1938." (R---8) 
"Q. vVas that talk held in your office? 
A. Yes, sir, in November. 
Q. You think in October or November, 1938? 
A. Somewhere around there. 
Q. Did you h<We any definite agreement with Mr. Wall in 
respect to 1939? 
2:3* * A. Yes, srr, I had. 
Q. What was that? 
A. To continue with the Kno{l} Stove Works for 1939. 
(R-9) " 
"Q. There was a <lefonite arran,qernent, as a result of the 
conference when you called him in to see whether he was 
thinldng of going with Brown, and he agreed to stay with 
the Knox Stove "\Vorks at his present then set up? 
A. Yes, sir. 
Q. Was there any later occasion in which you went over 
the matter again with Mr. Wall? 
A. It was gone over again at the sales meeting which was 
held in the latter part of 1938 or the beginning of 1939, either 
December or January. I think it was in January. 
Q. Did you have any talk in relation to his salary on that 
occasion with Mr. Wall? 
A. I had talked with Mr. vVall and all the salesmen be-
fore they started out. I called them i.nto the office individ-
ually and talked with each salesman, etc. 
Q. Was the armngement that you had made with Mr. Wall 
,Ziscussed at the sales meet-ing with :Afr. Wall? 
'.1i·· 1i'!~ 
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A. It was. 
Q. Was there any change or modification made? 
A. No change made -i-n the way he had been operating. The 
question was raised with Mr. Wall because of the fact I was 
trying to reduce our traveling expenses and Mr. Wall asked 
me to furnish him with a company car and at that time I 
refused to do so because I had other plans in mind for the 
salesmen as to the way they should travel, so Mr. Wall was 
left in the territory on the same basis as for the last six 
months of 1938. 
24il- *Q. The employm-ent of Mr. Wall in the fall of 1938 
for the year of 1939 was definite employment? 
~ Yes, _sir.'' (R-10-11) 
R. P. Wall, the Plaintiff, on direct examination, testified 
as follows: 
"Q. The question is, 1vhen was your arrangement for em-
p!oyment made and with whom? 
A. Mr. J.B. Miller in the fall before the sales meeting, and 
it was confirmed at the sales meeting at the country club and 
at the office both." ( R-19-20) 
On Cross Examination, Wall testified as follows : 
"Q. This contract in 1938 covered 1939 : Where was that 
made? 
A. }fade in the office in Knoxville in 1938 and confirmed 
at the office in 1939. 
Q. In the fall of 1938 or the first of 1939? 
A. In the fall of 1938 and he told me he wanted me to 
continue with the Knox Stove Works in 1939 and confirmed 
it in the early part of January at the sales meeting that I 
was to continue in 1939. . . . . . ." . ( R-36) 
"Q. At the meeting (in January) what did you do? 
A. We usually talked and we would go to the country club 
and have a dinner and were dismissed. 
Q. At that time, were you working for the Knox Stove 
Works? 
A. Yes, sir . 
. Q. On your 1939 contract? 
A. Yes, sir." (R-38) 
25* «·The foregoing is the evidence with reference to 
what took place in ,Tanuary, the question that bothered 
the lower Court. This is all of the evidence with a possible · 
inadverdant omission of what took place in January, and 
the Plaintiff relies upon it to take his case out of the Statute 
of Frauds. There is nothing in the foregoing testimony that 
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goes further than to say that the contact was "confirmed," 
or "gone over again." Miller said (R-10) : 
"It was gone m.,er a.gain in the sales meeting in the latter 
part of 1938 or the beginning of 1939, either December or 
January. I think it was in January," 
but in reply to a question by Plaintiff's counsel said: 
"I had talked with Mr. Wall and all the salesmen before 
they started out. I called them into the office individually 
and talked with each salesman; went over their territory, our 
arrangement with him, what I expected, etc." (R-11) 
Again· in reply to another question by Plaintiff's counsel, 
"Was there any change or modification made?" 
he answered: 
"No change made in the way he had been operating." ( R-
11) . 
In reply to Plaintiff's counsel's question if the employ-
ment of Mr. Wall in the fall of 1939 was definite, he answered: 
"Yes, sir." 
The Plaintiff, Wall, ·on examination by his counsel in 
answer to the question when his arrangement for employment 
h.ad been made, answered that it had been made in the fall 
before the sales meeting and "conformed" at the sales meet-
ing. (R-19-20) 
26* *Of what did that "confirmation" consist? What 
was said? W'hat was done by either Miller or Wail 
at that conference? Was the contract expressly repeated 
or renewed or amended or added to or taken from? What 
happened at that conference was the kernel of the Plaintiff's 
case. Why was he not asked by his able counsel to enlarge 
on his naked expression "confirmed" and to go into some 
detail? His able counsel is recognized by his fellow lawyers 
as a glutton for facts, as one who recognizes probative facts 
as few men do, as a veritable blood hound for evidence, as 
an exceedingly able, thorough and searching examiner. ,vhy 
did he not ask the witness what the "confirmation" consisted 
of? The only possible answer to that inquiry is that the 
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Plaintiff had no facts to testify to that would help his case. It 
seems plain that the facts were that at that sales meeting in 
January all the salesmen went into the boss's 9flice and were 
told, as by an army sergeant, "You are in the army now; 
forward march!" and then they went out to the country 
club and had a dinner and were dismissed; had a "sort of a 
pep meeting." ( R-38) 
There is nothing about this that the law recognizes as 
giving inforcibility to a contract that is outlawed by the 
Statute of Frauds. 
On cross examination Plaintiff testified that the contract 
was "confirmed" in the early part of January at the sales 
meeting ( R-36) , but a moment later, in answer to a question 
as to what he did at the sales meeting, he answered, "·We 
usually talked and we would go to the country club and have 
a dinne1· and were dismissed. The counsel then asked him : 
27* *"Q. A.t that time (the time of the sales meeting) 
ivere you workin.<l for the I( 1io:c Stove Works f 
A. Yes, sir. 
Q. On your 1939 contract? 
A. Yes, sir." 
From the foregoing it will be observed that all Plaintiff's 
counsel elicited from the Plaintiff and his chief witness and 
all that either stated on cross examination were the nalted 
expressions "confirmed" and "gone over" ; neither went so 
far as to say what the "confirmation" or "going over" con-
sisted of. Both witnesses testified positively that the alleged 
contract for 1939 was completed in the fall of 1938 and that 
the Plaintiff was working under the alleged contract when 
the sales meeting in January occurred. There is not a sug-
gestion of a renewal or revision of the alleged contract, let 
alone any expressed terms to that effect. 
In Williston on Contracts, Volume 1, Section 503, Page 
988 (Revised Edition, Volume 2, Section 503, Page 1465), it 
is said: · 
"But it is generally held requisite that a new oral contract 
should be made in expressed terms, a restatement of the old 
contract being regarded as merely an admission that a con-
tract was formerly made and not as the making of a new 
contract." 
Oorpus Juris expresses the same rule thus: 
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"But there must be a renewal in expressed terms on the 
future day in order to take the contract out of the stat-
28* ute. It is not sufficient that work was commenced *on 
the day agreed upon or that the parties merely re-
stated or acknowledged the contract on the day that the work 
. was to commence." 27 0. J., Section 115, Page 187. 
· It will be noted that in the instant case, not only were there 
no expressions of renewal or restatement or acknowledgment 
of the alleged contract on the day when the work was to 
commence, but the alleged "confirmation" and "going over" 
took place, if at all, on January 6th, while the Plaintiff was 
working on hls "1939 contract." ... 
"The mere part performance of the contract will not, as 
a general rule, take it out of the operation of the statute. 
So in case of an agreement for service for a year to commence 
in futuro, an entry on the employment with the acquiescence 
of the employer, but without a new contract, does not take 
the case out of the statute, and it has been held that a mere 
restatement of the terms of the contract on the day of its 
commencement is not sufficient to do so." 25 R. 0. L., Page 
480. 
In the Texas case of Guitar v. ~lJlcGee the Court summarized 
the evidence thus : 
"To meet this evident situation, appellee alleged and stood 
to prove that after Bicknell's death in July, 1907, which 
terminated his agency, Anderson was Plaintiff's agent with 
authority, and that after tlle beginning of the season of 
1908-1909, he approved and ratified the Bicknell contract," 
and after giving the above resume of the evidence went on to 
say: 
"To be effective, the evidence should show that the ratifi-
cation, or the renewal, if any, was such as to substantially 
a.mount to a new contract on appellant's behalf for the 
ginning year of 1908-1909 upon the terms of the con-
29* tract with Bicknell. Otherwise i•appellee would not be 
entitled to recover." Guitar v. ~McGee, 139 S. W. (Texas) 
622. 
"Where a verbal agreement exists for services to commence 
in futuro, an entry upon the employment, with the acquies-
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cence of the employer, but within a new contract, does not take 
the case out of the Statute of Frauds, and the employer is 
not liable under the contract." Ocldy v. James, 48 N. Y. 685. 
The case of Berrien v. Southaok from the City Court of New 
York involved an action by an employer to recover damages 
for a wrongful discharge. The syllabus of the case is as 
follows: 
"In March, 1887, Plaintiff made an oral contract to work 
for Defendant from l\Iay 1st, 1887, to May 1st, 1888. In 
October, 1887, Defendant be~ame displeased with Plaintiff be-
cause of a mistake made by him and said that he would let 
him (Plaintiff) go. Afterwards, the Defendant agreed to let 
the matter remain in abeyance and finally called it off. Plain-
tiff then went on with his duties as before. Nothing was said 
at that time as to terms of services, duties, salary, etc., all 
of which were governed by the contract made in March, 1887. 
Ileld, That no new contract was made in 1887 so as to take 
the case out of the Statute of Frauds as a contract not to be 
performed within a year," 
and in -the course of its opinion the Court said : 
"In order to constitute a new agreement in a case like 
the present, sufficient to take it out of the operation of the 
Statute of Frauds, it must clearly appear that it was the 
mutual understanding of the parties that the old contract 
was given up or put to an end and that a new . one was 
accepted in its stead. Berrien v. 801,1,thack, 7 N. Y. S. 324. 
80* *Odell v. Webendorfe,r fro.m the Supreme Court of 
New York, Appellate Division, seems to be one of 
the leading cases on the Statute of Frauds where an employ-
ment contract is .involved; it is relied upon as an authority 
by WilUston on Contracts and others. A part of the evi-
dence is quoted as follows : On direct examination: 
"Q. Was this talk on the first· of April? 
A. We were mentioning over what was already understood. 
Q. "What was this talk? 
A. That was it. 
Q. Did you have a similar talk with him before? 
A. I did. 
Q. What was the occasion of your speaking to him that 
da.y? 
Knox Stove Works, Inc. v. R. P. Wall 21 
A. After I made the arrangements with Mr. Webendorfer 
to work for him, I heard that he didn't always stands up 
to his agreements; and I though to make myself safe I 
would repeat it there on the first day of April, and have 
an understanding." 
On cross examination : 
"Q. So that, when you came to the first of April, you had 
no agreement to make with Mr. Webendorfer at all? 
A. Only to repeat the bargain. 
Q. Answer the question. Did you have any further .agree-
ment with him? Did you have any further- agreement or 
contract on the first day of April? 
A. I did not presume it was necessary, but, as I say, as I 
heard Mr. Webendorfer didn't always stand up to his 
31 * agreements, *I thought that it was necessary for me 
to repeat the contract and see if it was satisfactory. 
Q. On the first day of April you talked over the previous 
contract? 
A. Yes, sir. 
Q. You made no new contract? 
A. No, sir, just the previous bargain." 
After quoting the above evidence the Court said: 
"By the Plaintiff's own showing the contract was not made 
on the first day of April. No contract was made on that day, 
but only the terms of the prior contract w~re restated by 
either him or the defendant, for the sake of certainty as to 
mutual obligations. What was actually said on April 1st 
does not appear in the case at all. This is not sufficient to 
take the case out of the operation of the Statute. A new 
contract then made is requisite; that is, the former contract 
should then be expressly renewed, or the employer cannot 
be held bound." Odell v. Webendorfer, 64 N. Y. S. 451. 
In another leading case from the Supreme Court of the 
State of New York the Court said: 
''Where a verbal contract has been made which, by · its 
terms, cannot be performed within a year, the circumstance 
that it is restated or confirmed within the year does not 
remove it from the operatio~ of the statute. . . . The sub-
sequent verbal admission of such a contract by the party to 
be charged, although made within the year, is not the equiva-
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font of the written evidence which the statute requires. On 
the other hand, if a new, though verbal, contract has been made 
witllin the year, whether in sutstitution, renewal or modifica-
tion of a contract made previous to the year, it is not to be 
denied validity because it was engendered by an oral contract 
which was uninforcible. In such a case the new contract, 
though occasionefl by the old, is not within the provisions 
of the statute." lJlcGorern v. Madame Elfoe, Inc. 244 N. Y. 
s. 169. 
32* *The case just above quoted from was followed in 
the case of Gudcna.it v. F<irm Crest Bakeries, 256 N. ,v. 
( Mich. ) 462. 
In the case of Hasl<wi v. Barge from the Supreme Court 
of Nebraska, the Court said : 
". . . . The law seems to be well established that proof 
of the oral acknowledgement of ~n unwritten contract within 
the year would not take an oral contract, not to be lJerformed 
for more than a year after making, out of the statute." 
After citing Bra.ndon v. Knom, 30 Mo. 342, and OcleU v. 
W ebendorf er, supra, the Court went on to say: 
"In the latter case, it is said : 'vVhere an oral contract of 
employment for a year from the following first day of April 
was made in March, the contract was not exempted from the 
operation of the Statute of Frauds and validated by the re-
stating of the terms of the contract between the parties on the 
first day of April." Hasla-m v. Barge, 96 N. W. 245 at Page 246. 
In the course of the Court's opinion in another New York 
Supreme Court case, this is said : 
"It may well be doubted whether the Court should have 
submitted to the jury the issues arising on the express verbal 
contracts, which by the terms were not to be performed within 
a year. The Court seems to have been of the opinion that 
a restatement of the terms of those contracts within the year, 
to which the Plaintiff testified, would ex.elude them from the 
operation of the Statute of Frauds. But wliere a verbal con-
tract by its terms is not to be performed within a year, the 
circumstance that it is restated or confirmed without modifica-
tion within the year does not remove it from the operation 
of the statute. Parver v. Matthews-Kadetsky Oo., 273 N. Y.'. a . 
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3~· *The case of Allen v. Willia:ni,s Jfotor Sales Gompany 
from the Supreme Judicial Court nf Massachusetts in-
volved a controversy between an employer and an employee. 
'l,he employer and employee entered into a contract in August 
or September to run for a year from l anuary 1st. On January 
7th they had a very full di.sciu;s-ion of the contract. On .July 
5th the employee was discharged. In holding that the Statute 
of Frauds applied, the Court said: 
"The testimony in this case, taken in the light most favor-
ahle to the Plaintiff (employee), could not properly be found 
to amount to more than a repetition of promises in behalf 
of the Defendant to pay the Plaintiff for services, which, by 
virtue of the previous agreement, he was bound to perform. 
'!'his was not enough to create a new contract on the date of 
the conversation in January. The fact that the contract 
entered into in September was uninforcible if the Statute 
of Frauds should be pleaded is not in and of itself a reason 
in support of the Plaintiff's contention that the conversation 
in January created a new contract." (Underscoring ours) . 
.Allen Y. Willi.ams Motor Sales Oo., 179 N. E. (Mass.) 159. 
The case of Gi1.,denait v. Farm 01~est Bakeries from the Sup-
reme Court of Michigan involved an action to recover damages 
for alleged improper discharge of an employee and is very 
like the instant case. The Court quoted excerpts from the 
evidence of the Plaintiff which showed, as is the case here, 
that the contmct was made without the year and that it was 
talked over on a da-:,1 within the year, that the terms were 
talked o,ver, b·ut there was no change, no other contract. The 
Court's opinion cites with approval the opinion in Mc-
84-* Go-ver-n v. Elize, Inc., 244 N. Y. S. 169, *and the third 
syllabus is as follows : 
''Where a verbal contract, by its terms, cannot be performed 
within a year, 1restatfng or confirming it withlin the year does 
not rem-0ve it from the operation of the Stat11.,te of Frauds." 
<Judenait v. Farm, Orest Bakeries, 256 N. W. (Mich.) 462. 
THE ALLEGED "CONFIRMATION" OR "GOING OVER" 
OF THE UNINFORCIBLE CONTRACT DID NOT REN-
DER IT ENFORCIBLE. 
If we concede that the alleged contract sued upon in this 
case was "confirmed" or "gone over"-which we do not, but 
contend that there is nothing but the naked expressions of 
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those terms-yet, we submit that the foregoing authorities are 
overwhelming that an. oral contract that comes within the 
Statute of Frauds, as is the case .here, cannot be taken out 
· of the provision of the Statute .by any '~confirmation" or 
"going over" ; for such a contract to be taken out of the 
provisions of the Statute of Frauds, it must be renewed in 
express terms, there must be a practical if not absolute aban-
donment of the old contract and the substitution of a new 
contract based upon a valid consideration, which is not even 
suggested in this case. 
CONCLUSlON 
It is respectfuly submitted that the first and second errors 
complained herein were prejudicial and that the commission of 
either would entitle the Plaintiff in Error to a new trial. 
But the third error committed by the lower Court, that of 
refusing to strike the plaintiff's evidence and later_ 
35* *of refusing to set aside the verdict and enter judgment 
for the Defendant on the ground that the alleged con-
t:ract was uninforcible is the fatal error and that a correction 
of that error by this Court puts an end to this litigation. The 
Plaintiff's evidence taken in the light most favorable to him 
shows beyond peradventure that the alleged contract is not 
<mforcible and we ·submit that this Court should so find and 
enter a final judgment for the Defendant. 
For the foregoing errors and such other errors as may 
appear on the face of the record your petitioner prays that a 
writ of error and supersedeas may be granted it and that 
the judgment aforesaid of May 1st, 1941, may be reviewed, 
set aside and reversed, and" that this Court may enter a final 
judgment for the Plaintiff-in-Error. 
And your petitioner will ever pray, etc. 
Counsel desires to state orally the reasons for reviewing the 
judgment complained of and adopts this petition as his open-
ing brief should the writ of error as prayed for be granted. 
Copies of this petition were delivered to Forrest T. Taylor 
and J. Wesley Taylor, Attorneys for the Plaintiff (Defend-
ant in Error) on August 4th, 1941. 
CURRY CARTER. 
Attorney for Petitioner 
Respectful~y submitted, 
THE KNOX STOVE WORKS, INC. 
By Counsel. 
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3lj* *CERTIFICATE 
I, Curry Carter, of Staunton, Virginia, an attorney practic-
ing in the Supreme Court of Appeals of Virginia, do here-
by certify that in my opinion the decision involved in the 
order complained of in the foregoing petition as set out in the 
assignments of error therein contained should be reviewed. 
CURRY CARTER 
Receipt of copies of the foregoing petition is acknowledged 
J,y the undersigned this 4th day of August, 1941. 
FORREST T. TAYLOR, Attorney for 
R. P. Wall 
J. WESLEY TAYLOR, Attorney for 
R. P. Wall 
September 10, 1941. Writ of error and supersedeas awarded 
hy the court. Bond $2,000. 
RECORD 
page a ~VIRGINIA, 
M. B. W. 
CORPORATION COURT FOR THE CITY OF STAUNTON: 
RP. WALL 
v. 
KNOX STOVE WORKS, INC .......... . Principal Defendant 
Knosville, Tennessee 
STAUNTON FURNITURE COMP ANY, INC., et al. 
fitaunton, Virginia . . . . . . . . . . . . . . . • . . . . . . . . Oo-defendants 
PLEAS BEFORE THE CORPORATION COURT FOR THE 
CITY OF STAUNTON AT THE COURT HOUSE THERE· 
OF ON THE 1ST DAY OF ~AY, 1941 
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Be it remembered that heretofore, to-wit, on the 2nd day 
of Decembe1·, 1939, came the plaintiff, R. P. Wall, and filed 
in the clerk's office of the Corporation Court for the City of 
Staunton his petition for attachment against Knox Stove 
Works, Inc:, a nonresident corporation, which petition is 
in the words and figures following, to-wit : 
PETITION 
R. P. WALL Plaint'iff 
v. 
KNOX STOVE WORKS, 
:Knoxville, Tenn. . . . . . . . . . . . . . . . .. . . . . . . Principal Defendant 
STAUNTON FURNITURE CO., INC. 
Staunton, Va. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Co-defendants 
page b ~Cline Music Company, Inc. 
Staunton, Va. 
M. C. Thomas & Company, Inc. 
Charlottesville, Va. 
Staunton Wholesale Cash Grocery, Inc. 
Sta:unton, Va. 
Cromer Furniture Company, 
Christiansburg, Va. 
Grand Piano Company, Inc. 
Roanoke, Va. 
R. B. Jennings, Roanoke, Va. 
Mock Wright Hardware & Furniture Co. 
Damascus, Va. 
Coeburn Hardware Company, Coeburn, Va. 
Hub Furniture Company, Staunton, Va. 
Chicago House Furniture Company, 
Bluefield, Va. 
To the H01iorable Floridus S_. Crosby, Jud,qe of the Corporation 
Oowrt for t.Jte City of Staunton, Vvrgfriia: 
Your petitioner, R. P. Wall, respectfully represents unto 
your Honor that the said Knox Stove Works, of Knoxville, 
Tennessee, a foreign corporation, is justly indebted to him 
in the sum of Twenty Three Htmdred Ninety Three Dollars 
a.nd Fifty Cents ( $2393.50) with interest thereon from the 6th 
day of January, 1939, subject to a credit of Three Hundred 
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Twenty-One Dollars and Sixty-Eight Cents ($321.68), as of 
the 29th day of July, 1939, which indebtedness is evidenced by 
an itemized sworn statement of account hereto attached and 
made a part of this petition, which said account is due and un-
paid and a portion of said indebtedness is further due and 
owing and unpaid by reason of the breach of a certain contract 
of employment entered into between the plaintiff and prin-
cipal defendant sometime between Nov. 1st, 1938, and 6th day 
of January, 1939, and the said principal defendant has failed 
and refused to comply with the terms of said con-
page c ~tract, made and entered into by and and between 
the plaintiff and the principal defendant, the Knox 
Stove Works, and the plaintiff is entitled to or ought· to re-
cover of said principal defendant, at least the sum of $2071.82, 
as aforesaid, and the costs of this proceeding, with interest as 
aforesaid. 
Your petitioner further alleges that the said principal 
def~ndant, the Knox Stove Works is a foreign corporation and 
has personal estate, debts, monies, accounts, securities, and 
other personalties owing to it and l1elonging to it within 
the City of Staunton and State of Virginia; that the said 
Knox Stove Works, is disposing of or about to dispose of, is 
removing or is about to remove its property from the City 
of Staunton, and State of Virginia, is converting or about 
to convert its property; is assigning or about to assign its 
property, accounts, monies, etc., of whatsoever nature with-
in the City of Staunton, and State of Virginia, and that your 
petitioner is entitled to the benefit of a lien, legal and equit-
able, upon the property of the principal defendant, real or 
personal, within the said City of Staunton and State of Vir-
ginia. 
Your petitioner further alleges that certain property, ac-
counts, monies, securities and personalty is now in the pos-
session of and under the control of the co-defendants, Staun-
ton Furniture. Company, Inc., Cline Music Company, Inc., 
M. C. Thomas & Company, Inc., Staunton 1Vholesale Cash 
Grocery, Inc., Cromer Furniture Company, Grand Piano Com-
pany, Inc., R. B. Jennings, Mock Wright Hardware & 
page d ~Furniture Company, Coebourn Hardware and Fur-
niture Company, Hub Furniture Corporation and 
Chicago House Furniture Company, and your petitioner prays 
. that the co-defendants, Staunton Furniture Company, Inc., 
Cline Music Company, Inc., M. C. Thomas and Company, Inc., 
Staunton Wholesale Cash Grocery, Inc., Cromer Furniture 
Company, Grand Piano Company, Inc., R. B. Jennings, Mock 
Wright Hardware and Furniture Company,- Coeburn Hard-
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ware & Furniture .Company, Hub Furniture Corporation and 
Chicago House Furniture Company, may be made co-defend-
ants to this proceeding and required to answer same, and to 
disclose what property, estates or debts, or accounts or monies 
each co-defendant has in its possession owned by, held by or 
owing or belonging to said principal defendant, the Knox Stove 
1'Torks. 
Wherefore, your petitioner asks for an attachment against 
the estate both real and personal of the said principal de-
fendant, in the State of Virginia, and that .the real estate and 
personal estate or so much thereof as may be necessary to 
satisfy the claim of your petitioner be attached, forthcoming, 
held and sold by order of this Court and applied to the satis-
faction thereof, and that said ·writ of attachment shall be 
issued more particularly against said personal property des-
cribed as stoves, ranges, etc., accounts, monies, contracts and 
other evidences of debt belonging to the principal defend-
ant now located and in the custody of said Staunton Furniture 
Company, Inc., Cline Music Company, Inc., M. C~ Thomas 
& Company, Inc., Staunton Wholesale Cash Grocery, Inc., 
Cromer Furniture Company, Grand Piano Company, 
page e ~Inc., R. B. Jennings, Mock Wright Hardware and 
Furniture Company, Coeburn· Hardware and Fur-
niture Company, and Hub Furniture Corporation, co-defend-
ants, and that ypur petitioner shall have such other and fur-
ther and general relief as the· nature of his case may require 
and your petitioner will ever pray, etc. 
R. P. WALL 
State of Virginia, 
County of Augusta, to-wit : 
I, Aileen Brown, a Notary Public in and for the County of 
Augusta, State of Virginia, do certify that R. P. Wall, per-
sonally appeared before me in my County aforesaid and made 
oath that he is cognizant of the facts set forth in the fore-
going petition, and that they are true. 
Given under my hand this 20th day of November, 1939. 
My commission expires July 14, 1942. 
AILEEN BROWN 
Notary Public 
STATEMENT OF ACCOUNT 
Staunton, Virginia 
November 20th, 1939 
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Knox Stove Works 
Knoxville, Tenn. 
To: 
R. P. Wall 
Staunton, Virgi.Iµa 
* * * * * * * * * * * 
To nine (9) months' salary per contract as 
$247.50 per month .................... . 
page f rTo expense money 4/15/39 ............ . 
To expense money 4/29 /39 ............ . 
To credit balance ............................. . 
To freight on stoves to Beverley Furniture ........ . 
Less the following credits : 
Salary on salary account, May 6th. . . . . . . . 196.68 
Traveling expenses advance. . . . . . . . . . . . . 125.00 
State of Virginia, 









This day personally appeared before me, Aileen Brown, a 
Notary Public in and for the County of Augusta, in the State 
of Virginia, R. P. Wall, who made oath that the foregoing 
a(·count, against the Knox Stove Works is true, correct, due 
and unpaid. 
Given under my hand this 20th day of November, 1939. 
My commission expires July 14, 1942. 
}'iled in the Clerk's Office 
of the Corporation Court 
of Staunton Dec. 2, 1939 
Teste: Earl McF. Taylor, Clerk 
AILEEN BROWN 
Notary Public 
* * * * * * ·* * * * * * 
page g r ATTACHMENT 
THE COMMONWEALTH OF VIRGINIA 
'l.'o the Sergean,t, Oity of Staun,ton,, Greeting: 
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WHEREAS, R. P. \Vall has filed in the Clerk's Office of 
the Corporation Comt of Staunton, Va., a petition under 
oath alleging that Knox Stove Works is justly indebted to 
him in the sum of $2,071..82, with interest thereon from the 
Gth day of January, 1!)39, until paid; that the same is due and 
unpaid and that he ought to recover against the said Knox 
Stove Works at lea'1t th3 said sum of $2,071.82 with interest 
the1·eon as aforesaid; that the said Knox Stove Works is a 
foreign corporation, is not a resident of this State and has 
estate, or del>ts owin~~ to it in the City of Staunton, is en-
titled to the benefit of a lien on the property, real and per-
sonal within the Stab of Virginia and within the City of 
Staunton. 
That Staunton Furniture Company, Inc., Cline Music Com-
pany, Inc., Staunton Wl10lesale Cash Grocery Company, Inc., 
and Hub Furniture Company are indebted to, or have in their 
possession property, real or personal, belonging to said Knox 
Stove \Vor ks. 
These are therefore to command you to attach the estate 
of the said Knox Stove Works in your bailiwick for the 
said amount of $2,071.82, with interest thereon as aforesaid 
.and costs, and the same so attached in your hand so to se-
~ure, or so provide that the same may be forthcoming and 
liable to further proceedings thereon to be had .be-
i,a.ge h ~fore the Corporation Court of Stalmton, Va., at 
the next term thereof on the 12th day of December, 
1930, and to summon the said Statmton Furniture Company, 
Inc., Cline Music Company, Inc., Staunton Wholesale Cash 
Grocery Company, lnc., and Hub Furniture Company to appear 
Lefore said Court on the first day of said ter1i1 and disclose on 
oath in what sum, if any, they are indebted to the said Knox 
Stove Works or what property of its, real or personal, if any, . 
they have in their possession, and summon the said Knox 
Stove Works to answer said petition, or state the grounds 
of his defense thereto, and then and there make return how 
you have executed this process. 
WITNESS Earl McF. Taylor, Clerk of said Court, at 
the Courthouse thereof the 2nd day of December, 1939, and in 
the 164th year of the Commonwealth. 
EARL McF. TAYLOR, Clerk 
Executed this within attachment this 2nd day of December, 
1939, by delivering a true copy of the same in writing to S. 
Glenn Cline, Secy. Treas., of the Cline Music Company, Inc., 
as to the Hub Furniture Company, Inc., by delivering a true 
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,~opy of the within attachment in writing to S. Tate Sterrett, 
President; and as the Staunton Wholesale Cash Grocery, Inc., 
by delivering a true copy of the within attachment in writing 
to Chas. B. Y eago, Secy. Treas., and explaining the purport of 
same to each of the above named persons and the copy of 
the attachment was delivered to each of the above named per-
sons in person. 
R. L. DEVERICK 
Deputy for J. S. Lee, 
Sergeant for the City of Staunton 
Executed the within attachment this 4th day of December, 
1939, by delivering a true copy of the same in writing to 
R. L. Stricklin, Manager of the Staunton Furniture Company, 
Inc., in so far as the attachment was addressed to the Staunton 
Furniture Company, Inc. Service of this process was made 
on R. L. Stricklin in person and the following property of 
the Knox Stove Works, was levied on by me under the with-
in attachment at 3 :20 p. m., Monday, December 4th, 1939, 
which property was and is now in the possession of the Staun-
ton Furniture Company, Inc., namely: 
3 Knox Stoves No. 7H, hot blast 
1 Knox Stove No. rn, Regeant 
1 J. B. A. R. Mealmaster 
1 open account due and owing the Knox Stove Company by 
the Staunton Furniture Company, Inc., in the amount of 
$90.14. 
Given under my hand this 4th day of December, 1939. 
R. L. DEVERICK 
Deputy for J. S. Lee, 
Sergeant for the City of Staunton 
* * * * * * * * * * * * 
page j } And, at another day, to-wit, on the 30th day of 
January, 1940: 
ORDER REQUIRING BILL OF PARTICULARS OF 
PLAINTIFF'S CLAIM 
This day came the parties by their attorneys and the prin-
cipal defendant hy its attorney moved the Court to require 
the plaintiff to file a llill of l)articulars herein. 
Upon consideration whereof, it is adjudged and ordered 
that the plaintiff, R. P. Wall, file on or before Feb. 5, 1940, 
a bill of pai:ticulars of his claim showing: 
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1. Where the alleged contract of January 6th, 1939, re-
ferred to in plaintiff's petition was entered into. 
2. Whether said alleged contract is a written or oral con-
tract. · 
3. For what nine calendar months salary is claimed by the 
plaintiff ; and, 
4. When and in what respect was the said alleged contract 
breached by the principal defendant. 
~ * * * * * * * * * * * 
page k ~ BILL OF PARTICULARS 
For a fuller statement of the particulars of the plaintiff's 
claim against the defendant. Knox Stove Works, the-plaintiff 
wiH show at the trial of this· case, 
1. That the contract referred to in plaintiff's petition was 
entered into sometime. between Nov. 1st, 1938, and J a.nuary 
r., 1939, at the business offices of the Knox Stove Works at 
Knoxville, Tenn. 
2. That the contract as referred to in petition oral contract. 
3. Salaries claimed under said contract between l)laintiff 
and principal defendant from April 1, 1939, through Decem-
ber 31, 1939. 
4. That the existing contract of employment of plaintiff 
by principal defendant was broken during April, 1939, by 
principal defendant refusing to allow plaintiff to continue 
services under said contract and by withdrawal of advance 
working funds, etc., by the principal defendant from the 
accounts of plaintiff. 
R. P. WALL 
By Counsel 
Forrest T. Taylor 
J. Wesley Taylor, p. q. 
Filed in the Clerk's Office 
of the Corporation Court City 
of · Staunton Feb. 5, 1940 
Teste: Earl McF. Taylor, Clerk 
page 1 ~ PLEA OF GENERAL ISSUE 
And said principal defendant, by its attorney, comes and 
savs that it does not owe the said sum of $2,071.82 as alleged 
in" plaintiff's petition or any part thereof in manner or form 
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as the said plaintiff hath above complained; and of this the 
said principal defendant puts itself upon the country. 
KNOX STOVE WORKS 
By Counsel 
Curry Carter, p. d. 
},iled in the Clerk's Office 
of the Corporation Court 
City of Staunton }.,eb. 5, 1940 
'£este: Earl McF. Taylor, Clerk 
* * * * * * * * * * * * 
page m }. STATEMENT OF DEFENSE 
The ·principal defendant, Knoc Stove Works, will rely upon 
the following as its defense to the plaintiff's claim: 
1. The principal defendant relies upon all defenses provable 
under the general issue. 
2. The principal defendant did not enter into .any contract 
with the plaintiff on January 6, 1939, which is has breached. 
3. The plaintiff was employed by the principal defendant 
at the will of both employer and employee and either was 
at liberty to terminate the employment at any time without 
notice, although both parties treated the employment as by 
the month . 
. 4. The plaintiff has not suffered the damages complained 
of. 
5. The plaintiff's discharge was justifie"d. 
Curry Carter, p. d. 
KNOX STOVE WORKS 
By Counsel 
Filed in the Clerk's Office of 
the Corporation Court City of 
Staunton February 15, 1940 
Teste: Earl McF. Taylor, Clerk 
* * * * * * * * * * * * 
naq;e n ~ AFFTnAVTT OF DEFENDANT TO 
SUMMON PLAINTIFF TO ANSWER 
INTERROGATORIES 
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'l'o Earl JJlcF. Ta.ylor, Clerk of the Corporation Oou,rt for the 
Oity of Stau·nton, l'vrginia: 
I herewith :file with you the following interrogatories ad· 
d1·essed to R. P. Wall, plaintiff in the above styled action, 
with the request that you issue a summons directed as pre· 
scribed by law requiring the appropriate officer to summons 
the said R. P. Wall to answer said interrogatories and make 
return thereof on or before March 20th, 1940 ; I enclose a 
copy of said · interrogatories to be delivered along with the 
summons. 
Very truly yours, 
KNOX STOVE WORKS 
By Counsel 
INTERROGATORIES TO R. P. WALL 
1. Does the plaintiff in the above styled action claim to · 
have entered into a contract with the principal defendant 
acting through any officer now in the employ ~f the principal 
defendant? 
2. If so, what is that contract and with whom? 
3. Does the plaintiff claim to have entered into a con· 
tract with the principal defendant acting through one J. B. 
Miller, former Vice-President and General Manager of Knox 
Stove Works? 
4. If so, what is that contract? 
page o ~ 5. How many stoves and/ or ranges consigned by 
the principal defendant to the plaintiff were sold, 
to whom, wlien delivered and when paid for? 
6. What part of plaintiff's time did he devote to the business 
of the Beverley Furniture Company between the date of his 
discharge and December 31st, 1939? 
7. What concerns, if any, did plaintiff work for between 
the date of his discharge and December 31st, 1939, ancl what 
compensation did he receive from each? 
Piled in the Clerks's Office of the 
Corporation Court City of Staunton 
March 5, 1940 
Teste: E. McF. Taylor, Clerk 
Knox Stove- Works, Inc. v. R. P. Wall 35 
SUMMONS 
State of Virginia 
City of Staunton 
To the Sergean,t of the said Oity, Greetings: 
You are hereby commanded to summon R. P. Wall, the 
complainant in a certain suit at law under the style of R. P. 
Wall v. Knox Stove Works and others, to appear before the 
Corporation Court for the City of Staunton . on Wednesday, 
the 20th day of March, 1940, at 10 :00 o'clock a. m., to answer 
the interrogatories addressed to him and attached hereto. 
WITNESS Earl McF. Taylor, Clerk of the Corporation 
Court for the City of Staunton, this 6th day of March, 1940, 
in the 164th year of the Commonwealth. 
EARL McF. TAYLOR, Clerk 
page p ~ ANSWER TO INTERROGATORIES 
For answer to the interrogatories requested by t~e defend-
ant, Knox Stove Works, and filed in the Clerk's Office of 
this court, on the 5th day of March, 1940, the plaintiff, R. P~ 
Wall, says: 
ANSWER TO INTERROGATORY NO. 1: 
The plaintiff claims to have entered into the co~tract alleged 
for employment through the year 1939, with the principal de-
fendant, with J. B. Miller, then Vice-President and General 
Manager of Knox Stove "\-Vorks, in November or December 
of 1938, for the employment of the plaintiff by the principal 
defendant through 1939, which arrangement was again gone 
over and confirmed and ratified by the said J. B. Miller, Vice-
President and General Manager of the principal defendant, 
in Knoxville, Tennessee, on the occasion of the annual sales 
meeting of the salesmen of the principal defendant, on or 
about the 6th day of January, 1939, and, further, that the 
plaintiff claims that the said arrangement for his employment 
by the principal defendant through the year 1939 was known 
to the present Vice-President and General Manager, Mr. Hugh 
"\V. Sanford, and recognized and ratified by him, the said 
Sanford, Vice-President and General Manager of the prin-
cipal defendant, in February or l\farch of 1939, when the said 
Sanford, then Vice-President and General Manager of the 
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principal defendant was going over the territory which the 
plaintiff was working for the principal defendant. 
page q ~ANSWER TO INTERROGATORY NO. 2: 
Plaintiff claims that . his contract was for the payment of 
salary to him by the principal defendant for $250.00 per month, 
for the entire year of 1939, less the Social Security Tax, and, 
in addition, actual expenses in traveling said territory, in-
cluding 5c a mile allowance for use of plaintiff's car, and 
the said contract was, a.s set out in Answer to Interrogatory 
No. 1, made with J. B. Miller, as Vice-President and General 
Manager of the principal defendant, and later confirmed · by 
Hugh W. Sanford, Vice-President and General Manager of 
the said defendant. 
ANSWER TO INTERROGATORY NO. 3: 
This interrogatory is fully answered by Answer to Inter-
rogatory Nos. 1 and 2. 
ANS\iVER TO INTERROGATORY NO. 4: 
This. interrogatory is fully answered by Answer to Inter-
rogatory Nos. 1 and 2. 
ANS-WER TO INTERROGATORY NO. 5: 
There were no stoves consigned by the principal defendant 
to the plaintiff as an individual through the Knox Stove 
Works. The only consignment of any stoves by the prin-
cipal defendant to any business that the plaintiff had an 
interest in were two consignments, one on January 12, 1939, 
.and another on March 4, 1939, consigned to Beverley Furni-
ture, Staunton, Virginia, which said consignments of stoves 
were thereafter taken up by Hugh W. Sanford, Vice-President 
and General Manager of the principal defendant, with 
page r ~the exception of two stoves that were sold, which 
have been fully paid for, and the records of the 
said principal defendant show completely this information, 
which this interrogatory seeks to elicit 
ANSWER TO INTERROGATORY NO. 6: 
The only time devoted by the plaintiff tp the business of 
Beverley Furniture over the period of time from his discharge 
as an employee of the prin~ipal defendant until the 31st 
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of December, 1939, was executive supervision of the business 
of the Beverley Furniture, which did not require any apprec-
iable amount of time, and was done almost entirely on week-
ends, and for which the plaintiff drew no compensation, and 
in respect to which the plaintiff alleges that it was a part 
of his contract and understanding with the said J. B. Miller, 
Vice-President and General Manager of .the principal defend-
ant, that he could and would be permitted to give such at-
tention as executory supervision to the Beverley Furniture 
in Staunton. 
ANSWER TO INTERROGATORY NO. 7: 
Plaintiff states that he sold furniture from the date of his 
discharge for the Carolina Parlor Furniture Coip.pany and 
the Basic-Witz Furniture Industries, by which concerns he 
was paid a gross commission, which amounted to $ ..... . 
from t4e Carolina Parlor Furniture Company, and the amount 
of $. . . . . . from Basic-Witz Furniture Industries, selling and 
traveling expenses paid by plaintiff and to be deducted from 
gross commissions, from the date of his discharge until the 
the 31st day of December, 1939, but plaintiff con-
page s ~tends and alleges that it was specifically understood 
and agreed by and between him . and the principal 
defendant that he would be permitted to so take orders for 
furniture in the territory that he was traveling for the prin-
cipal defendant, as a means of other compensation to him-
self, and this agreement was part of his contract and under-
standing with the principal defendant; and further, the plain-
tiff worked on a commission basis in selling stoves for United 
States Stove Company, South Pittsburg, Tennessee, from 
about June, 1939, until December 31st, 1939, but that he 
realized no net earnings from said Company during said period 
of time as the expenses in traveling said territory, paid by 
him, .the plaintiff, exceeded his gross commissions. 
State of Virginia, 
County of Augusta, to-wit: 
I, Christina E. Bowman, a Notary Public in and for the 
County of Augusta, in the State of Virginia, do certify that 
this day personally appeared before me R. P. Wall, the plain-
tiff in the above styled suit, pending in the Corporation Court 
for the City of Staunton, and made oath that the answers 
hereinbefore set out to the interrogatories propounded by 
the defendant are true to the best of his lmowledge and in-
formation. 
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Given under my hand this 23rd day of March, 1940. 
My commission expires l\Iay 1, 1941.. 
CHRISTINA E. BOWMAN 
Notary Public 
Filed in the Clerk's Office of the Corporation Court 
City of Staunton March 25, 1940. 
Teste: Earl l\IcF. Taylor, Clerk 
page t } And, at another day, to-wit, on the 18th day of 
November, 1940: 
JURY IMPANELED 
This day came the parties by their attorneys and there-
upon came . a jury duly summoned by the Sergeant of the 
City of Staunton, to-wit: P. F. Ellenger, Jr., Wallace W. 
Arehart, H. D. Harris, Herbert B. Fox, W. W. Wheeler, 
E. Lee Draper and Raymond Anderson, who were sworn the 
truth to speak upon the issue joined, and after l1aving partly 
heard the evidence by consent of the parties and with the 
assent of the court adjourned until tomorrow morning at 
9:30. 
And at another day, to-wit, on the 19th day of November, 
1940: 
VERDICT OF THE JURY 
This day came again the parties by their attorneys and 
the jury sworn to try this issue on yesterday appeared in 
court pursuant to their adjournment, and after having fully 
heard the evidence and arguments of counsel, retired to their 
room to consider of a verdict, and after some time returned 
into court and returned the following verdict, to-wit: "We 
tl1e jury upon the issue joined find for the plaintiff and fix 
bis damages at $1403.19. Signed-H. D. HARRIS, Fore-
1nan." · 
JJ3:ge u } Whereupon the defendant by counsel moved the 
court to set aside the verdict of the jury as con-
trary to the law and the evidence, which motion the court 
takes time to consider. 
And, at another day, to-wit, on the 1st day of May, 1941: 
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JUDGMENT OF THE TRIAL COURT 
This day came again the parties by their attorneys and 
the court having fully considered the motion of the defend-
ant to set aside the verdict of the jury rendered in this case 
c,n the 19th day of November, 1.940. is of opinion that said 
motion should be and the same is hereby overruled, to which 
mling of the court the def end ant bv counsel excepted. ·Where-
upon it is considered ancl ordere(l by the court that the plain-
tiff recover of the defendant. Knox Stove Works, Inc., the 
sum of $1403.19, with interest thereon from the 19t11 day of 
November, 1940, until paid, and his costs by him in this 
behalf exnended. to which judgment of: the court the defendant 
by counsel also excepted; and on motion of the defendant by 
counsel it is ordered that this judgment be suspended for 
the neriod of sixty davs in order that the defendant may apply 
. to the Supreme Court of Apr>eals f01• a writ of error and 
· supersedeas if it be so· advised, orovided, however, that the 
said defendant shall within fifteen days from this 
page v ~date give a suspendinR bond in the sum of $1600.00 
. wit11 suretv thereon to be approved by the clerk 
of this court and with condition as prescribed by law. 
·page 3 ~ CERTIFICATE NO. 1 
The following evidence on behalf of the plaintiff and the 
defendant, respectively, as hereinafter denoted, is all of the 
evidence whiclt was introduced at the trial of this case at 
the November terni of the Corporation Court of the City 
of Staunton, 1940. Motions and objections, rulings and ex-
ceptions to the rulings of the Court were made during the 
progress of the trial, as are herein set forth in this Certifi-
cate. 
page 3%}IN THE CORPORATION COURT FOR THE CITY 
OF STAUNTON, VIRGINIA. 
R. P. WALL, 
v. N ovemher 18 and 19, 1.940. 
KNOX STOVE WORKS. 
PRESENT: Forrest T. Tay]or and J. ·wesley Taylor, Attor-
neys for Plaintiff; 
4-0 Suprnue Court of· Appeals of Virginia 
Curry Carter, .Attorney for Defendant. 
MOTION BY MR. CARTER: (No. 1) 
Before the opening statements are made, I move the Court 
for a segregation and exclusion of the witnesses. 
Mr. Taylo11 acquiesced in the motion and the witnesses came 
forward ·and were sworn by the Clerk, only two witnesses 
appearing for the plaintiff, R. P. Wall and J. B. Miller. 
Whereupon }fr. Carter made the following motion: 
MOTION BY MR. CARTER: (No. 2) 
I realize that counsel has a right to call his witnesses .in 
the order he wishes, but if he calls Mr. Miller for his first 
witness and allows Mr. ,van to remain in the Com·t room 
while Mr. l\filler testifies, the Court's order to exclude the 
-witnesses is absolutely defeated, as Mr. Miller is apparently. 
the only witness here to testify. for the plaintiff, Mr. Wall. 
The Court : I never heard of the exclusion of the plaintiff 
or defendant in a suit. 
page 3% ~ ·Mr. Carter : I think it is one of the exceptions 
to the rule, as the entire force and effect of the ex-
clusion of the witnesses for the -plaintiff will be defeated· 
by letting the chief witness for the plaintiff testify in the 
presence of the plaintiff. 
Mr. J. W. Taylor: It would be an unheard of thing to 
exclude a litigant during the whole of his case. He is the 
plaintiff. · It is true we have only two witnesses-I think 
that is all we will call-none of the others are in the court 
room. vVe have a right to put them on in the order that 
counsel may determine is best for the proper presentation of 
plaintiff's case. What Mr. Carter is asking is for the Court 
to exclude the plaintiff while the evidence on behalf of plain-
tiff is being taken. 
The Court: I do not know of any rule of law that would 
authorize the Court to exclude the plaintiff. 
Mr. Carter: That being the case, I withdraw my motion 
for the exclusion of the witnesses . 
. MOTION BY MR. TAYLOR: (No. 3) 
Counsel for the plaintiff will then move the Court for 
the exclusio:p. and segregation of the witnesses. 
Mr. Carter: I object to the motion. Counsel for Plaintfff 
are attempting to · make a case with two witnesses 
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1,age 3%, ~to testify to a statement of facts that we have ·no 
way of knowing anything about except inferentially; 
and, so far as the plaintiff is concerned, the motion to exclude 
the witnesses has no effect and is defeated -if the plaintiff is 
present during the testimony of Miller, his chief and only 
witness. 
The Court : The witnesses will be excluded. 
page 4 ~ J. B. Miller, a witness of lawful age called on 
behalf of the plaintiff, after being first duly sworn, 
testified as follows : 
DIRECT EXAMINATION 
By Mr. J. Wesley Taylor: 
Q. Where do you live? 
A. Knoxville, Tenn. 
Q. What is your business now? 
A. My business at the present time is a sales broker. 
Q. With offices in Knoxville? 
A. Yes,. sir. 
Q. Were you for some years an employee and officer of 
the Knoxville Stove Works of Knoxville, Tenn.? 
A. Yes, sir, I was. 
Q. Over what period of time? 
A. May, 1931, until the first part of February~ 1939. 
Q. For approximately 8 years? 
A. Yes, sir. 
Q~ Did you hold an official position other than an employee 
with the Knox Stove Works; and, if so, what was your 
position? 
A. My title at the time I left was Vice-President and Gen-
eral Manager. · . 
Q. How long had you held the office of Vice-President and 
General Manager prior to your leaving the Company? 
A. From August, 1935 until I left. ·. 
Q. From 1935 until the first of 1939? 
A. Yes, sir. 
Q. Will you 11Iease tell the jury what was the 
page 41h ~function of your office as Vice-President and Gen-
eral Manager? What were your duties-; and what 
department, if any, did you have control of? 
A. I had control of the entire company. Of course, we 
had a Board of Directors, but the President of the company 
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was what you mfght ·call an absentee president. He visited 
the company's offices once in a ~hile for an hour or so at 
a time. The offices were up to me, so that the duties pertain-
ing to the manufacture, sales and finances ; everything that 
would come up there was up to me to handle. 
Q. During that time that you were Vice-President and 
General Manager, did you exercise the authority in relation 
to the company's business in respect to the manufacure of 
stock and sale of stock and hiring of employees and discharg-
ing of employees and all the general business of the com-
pany? 
A. Yes, sir, I did. 
Q. )Vere you the chief active executive officer of the com-
pany? 
A. I was the chief active executive officer of the company. 
Q. The president was Mr. Hugh B. Sanford, Sr.? 
A. Yes, sir. 
Q. He is the one that gave ve1\y little attention to the com-
pany? 
A. Yes, sir. 
Q. Prior to becoming Vice-President and General Manager 
of the Knox Stove ,v orks, had you served them in any other 
capacity? 
page 5 ~ A. I served them as sales manager from 1931, 
and elected to the office of Vice-President in charge 
of sales in· 1932, which pos.:.tion I held until the death of the 
then General Manager in 1035, at which time I assumed 
the burden of both offices, my own and the one vacated by 
his death. 
Q. Did you as Vice-President and General Manager of the 
·Knox Stove Works employ one R. P. ,vall? 
A. Yes, sir, I did. 
Q. When did you employ him? 
A. Mr. Wall was employed by me in April, 1935, if I 
remember correctly. It was during · 1935; the month I may be 
off on one way or the other. 
Q. How did you select him? Was he recommended to you? 
A. Mr. Wall had been recommended to me at fast in 1932 
or 1933 by a visit of his previous employer, Mr. Percy Loth, 
who was then Ex-Senator Loth, of the Loth Stove and Range 
Company. He came in and brought Mr. Wall with him. 
At that time I was unable to employ Mr. Wall, because our 
line of merchandise was not modern enough; some of our 
plans had not matured, and I did not care to take on the 
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added expense. From that time on I kept on touch with Mr. 
Wall, and when the time came I thought we were ready 
to explore what I call the coal fields, I made the arrangement 
I did with Mr. Wall. · 
Q. Did l\fr. vVall remain with you as a salesman? 
A. From the time I hired him until I left. 
Q. When did you leave the company? 
A. On ~,ebruary 8, 1939. 
p~ge 6 ~ Q. Were Mr. '\iVall's services satisfactory during 
the time he worked for you? 
A. Yes, sir, his services were perfectly satisfactory. 
Q. When you first employed Mr. Wall, did you give him 
a new territory that had been unexplored by your company? 
A. Yes, sir. 
Q. What was that territory? 
A. ·what we call the coal fields of ,vest Virginia, the com-
missonary sales in the coal fields. 
Q. What area of country did it embrace? 
A. It embraced, the majority of it was entirely in West 
Virginia, a small portion in Virgina, in the the western por-
tion of Virginia; it dipped into a small part of Kentucky; 
but \iVest Virginia and a small portion of the western por-
tion of Virginia was the territory outlined for him. 
Q. Any portion of Pennsylvania? 
A. A portion of Pennsylvania was given to Mr. Wall dur-
ing the early part of 1039 ; that was the portion he had for 
1939. There was only a month and a few days in 1939 in 
which he functioned on that basis; he was supposed to cover 
the southern part of Pennsylvania and introduce a product 
we manufactured that had not been introduced in that ter· 
rUory. I was with the company only a short time after that, 
so I do not know what was done. 
Q. Did Mr. Wall show he had qualifications as a salesman? 
Did he develop the territory properly and make money for 
the company? 
A. Yes, sir. I would not have continued him one year after 
another if he had not been a good producer. He 
page 7 ~did a good job in the field I put him in. Wben 
we started in that territory, we practically had 
no sales at all, and he developed it into a very good territory 
from the stand-point of profit. He did not sell the largest 
number of stoves, but he sold what I call the profitable end 
of our line. He sold the best- grade of stoves and returned 
a better profit than the average salesman. 
4J Supreme Court of Appeals of Virginia 
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Q. Are you personally familiar with the territory he trav-
eled? 
A. Yes, sir,, fairly so. 
Q. Do you have any knowledge of whether or not it is 
more expensive to travel that territory than other territories 
in which the Knox Company was selling at that time? 
A. You mean for travelling expenses? 
Q. Yes, sir. 
A. From the standpoint of hotels and meals, I would not 
say any more expensi~·e--probably not as expensive as some 
territories. From the standpoint of mileage, it was one 
of the most expensive territories that a stove manufacturing 
company covered. Necessarily a salesman travelled many 
u;riles to cover the commissary accounts. It was far between 
jumps. 
Q. Did you in the fall of 1938, October or November have 
occasion to discuss with Mr. Wall his employment with 
the Knox Stove Company for the coming year of 1939? 
A. I did. 
Q. What was the occasion that caused you to discuss the ques-
tion of whether he would stay with the Knox Stove Works 
through 1939 at that time? 
page 8 ~ A. In 1938 business conditions appeared to me 
that they were going to be worse than in 1937. 
Towards the middle of the year, I felt it was necessary to 
start cutting expenses as much as possible. As far as the 
salesmen were concerned and all the other employees, I re-
quested that a 10% reduction in salary be put into effect. 
During the middle of the year, around June or July, I wrote 
to the salesmen and asked them if they would be willing to 
take a reduction of 10%. Mr. Wall wrote me and told me 
to go ahead and make any reduction that I saw fit to help 
the company out. I had one salesman that point blank re-
fused to take the reduction-that was a salesman travelling in 
a portion of Virginia. During the period of the controversy 
he resigned and went with a competitor. Shortly after going 
with the competitor, this salesman was bitter and the rumor 
was circulated to the effect that Mr. Wall was also going to 
join this competitor company, the Brown Stove Works, of 
Qleveland, Tenn. I wrote them a letter and advised them 
they had taken a salesman away from me that I still con-
sidered under contract to me and berating the Brown Stove 
Works for what I considered· a breach of contract; and I 
called Mr. Wall into the office and talked to him. This was 
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some time in October or November, 1938-that was the time 
I talked to Mr. Wall relative to his staying with the Knox 
Stove Works for 1939, and , of course, for the balance of 1.938. 
There was not much more of 1938, a month or a month and 
a half. I wanted to be sure that my competitor did 
page 9 ~not take my sales away from me by hiring my sales-
man. 
Q. Was that talk held in your office? 
A. Yes, sir, in November. 
Q. You think in October or November, 1938? 
A. Somewhere around there. 
Q. What salary was Mr. Wall then getting? 
A. At that time he was getting $247.50. He had volun-
tarily taken a 10% reduction, from $275.00. 
Q. Previous to that he had been earning $275.00 per month 
and in the middle of 1938, at your request, he had voluntarily 
taken a reduction of $247.50? 
.A. Yes, sir. 
Q. He was under contract for the year? 
A. Yes, sir. 
Q. It was a question of co-operation with the company to 
reduce expenses? 
A. Yes, sir. 
Q. Did you ask him about. agreeing to take it or did you 
put it into effect? · 
A. I asked each one of our regular' salesmen to agree to 
take a 10% reduction and all took it but one. 
Q. Did you have any definite agreement with Mr. Wall in 
respect to 1939? · 
A. Yes, sir, I had. 
Q. What was that? 
A. To continue with the Knox Stove Works for 1939. 
Q. At what salary? 
A. The salary that he was earning. 
page 10 ~ Q. Was he then getting anything in addition to 
his salary, such as allowance for car and travelling 
expenses? 
A. Salary and his expenses, hotel an,d meals and a car allow-
ance, I think, of 5 cents or 51h cents per mile. I do not 
remember the exact figure. 
Q. There was a definite arrangement, as the result of 
the conference, when you called him to see whether he was 
thinking of going with Brown, and he agreed to stay with 
the Knox Stove Works at his present then set up? 
4H Supreme Court of Appeal~ of Virginia 
J.B. Miller 
A. Yes, sir. 
Q. Was there any later occasion in which you went over 
the matter again with Mr. Wall? 
A. It was gone over again at the sales meeting, which 
was held in the latter part of 1938, or the beginning of 1939-
ejther December or January. I think it was in January. 
Q. Does the company have an annual sales meeting; call in 
the salesmen to map out plans for the coming year? 
A. That used to be my policy. 
Q. Did you have such a salesmen's meeting in January, 
1939? 
A. Yes, sir. 
Q. vVas it the early ·part of January? 
A. Some time during the early part of January. Our Board 
of Directors meeting was due to be held on the 20th, and 
the salesmen's meeting I wanted to get behind me before 
that. 
Q. Did you have any talk in relation to his salary on that 
occasion with Mr. Wall? 
page 11 ~ A. I had talked with 1\fr. Wall and all the sales-
men before they started out. I called them into 
the office individually and talked with each salesman; went 
over his territory, our arrangement with him, and what I 
expected, and he went into the territory and went to work 
and I did not see the salesman until the middle of the year, 
or at the end of the- year, or unless I went into the field. 
Everything was handled by correspondence. 
Q. Was the arrangement that you had made with Mr. Wall, 
discussed at the sales meeting with Mr. Wall? 
A. It was. · 
Q. Was there any change or modification made? 
A. No change made in the way he had been O})erating. 
The question was raised with lfr. vVall because .of the fact 
I was trying to reduce our travelling expenses and Mr. Wall 
asked me to furnish him with a company car; and at that 
time, I refused to do so, because I had other plans in mind 
for the salesmen as to the way they should travel, so Mr. 
'\Vall was left in the t~rritory on the same basis as for the 
last six months of 1938. 
Q. The · employment of Mr. Wall in the fall of 1938 for 
the year of 1939 was definite employment? 
A. Yes, sir. 
Q. Did you have authority as Vice-President and General 
Manager of this company to employ all salesmen? 
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A. Yes, sir. 
page 12 ~ Q. Did you employ all the salesmen? 
A. Yes, sir, all tlie new salesmen. There were 
some old salesmen that I inherited from the previous general 
manager. All salesmen were under my SUJlervisipn. 
Q. You did employ Mr. Wall? 
A. Yes, sir. 
Q. What terms of employment did you give him for 1939? 
It was claimed here that you employed him from month to 
month: Did you employ him from month to month, or for 
a definite period? 
A. For the year 1939, from January first until the end of 
the year. 
Q. Was Mr. ·wall permitted by you to handle a furniture 
line, to sell orders for furniture ·while worldng the terri-
tory for which he was travelling for the Knox Stove Works? 
A. Yes, sir, I permitted Mr. Wall to take on a line of 
furniture during 1938, if I remember rightly, to be carried 
on a commission basis. 
Q. Did his handling of this furniture, so far as you could 
see, in any way interfere with his efficiency or volume of 
sales, or interfere with his work for you? 
A. No, sir. At the time I spoke to l\fr. Wall and gave him 
the privilege of carrying furniture, I anticipated that it might 
help us in some cases, open some coal company accounts 
for the Khox Stove ·works that we did not have, on the 
basis the the Furniture Company would be selling accounts 
that we were not selling at that time. 
Q. You thought it might bring him new contacts 
page 13 ~and probably sales for more stoves?· 
A. Yes, sir, and I thought it would give him 
additional revenue and he would not be after me right away. 
Q. You thought he would be making something on the side 
and this would forestall a raise that Knox Stove Works 
would have to pay? 
A. Yes, sir. · 
Q. It was claimed here, in the opening statement of counsel, 
that the discharge of Mr. ,v all by your Vice-President and 
General Manager was justified and it was based on facts 
that came to his attention, in which he seriously questioned 
the honesty of Mr. ,vau. In the five years that he worked 
for you, did you find him thorougly honest? 
A. Absolutely so, yes, sir. 
Q. How did his expenses run as compared with other sales-
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men. That is, in relation to hotels, meals, telephone calls 
and general expenses of travelling salesmen? 
A. Mr. Wall's expenses, as far as hotels and meals, were on 
a parity,. if not a little less, than the average salesman we 
had traveQ.~g for us. His mileage was larger than the 
average s_aJJ'fnan. So, all in all, his expenses would probably 
be a littre larger, week by week. 
Q. He· also lived on the edg~ of his territory and somewhat 
distant from his territrory? 
A. Yes, sir. 
Q. That was known and he was allowed mileage travelling 
home'! 
A. Yes, sir, he was. 
page 14 ~ Q. It was claimed also by counsel, in his open-
. ing statement that you are also a disgruntled em-
ployee and were discharged by this company: ,v er~e you dis-
charged by this Company? 
A. As far as being disgruntled, that is ridiculous. I would 
say that my own contract with the company. was abrogated. 
I have a contract, dated January 27, 1939. Eleven days later, 
to be exact, my resignation was requested. Therefore, if the 
eompany claims I was d1scha1•ged, I wish to thank the attor-
ney for making that statement, because I have been endeavor-
ing to prove that one fact. 
Q. W'ho succeeded you as general manager and vice-presi-
dent? 
A. Mr. Hugh Sanford, Jr., son of Mr. Hugh Sanford, Sr. 
Q. Did Mr. Sanford, who succeeded you and who discharged 
Mr. Wall, have any previous experience in the stove.business? 
A. Mr. Sanford, Jr., had come to the Knox Stove Works 
shortly after his graduation from Yale; and his experience 
with the Knox Stove Works, ~ would say, was sh: months-
or maybe a little better than that-in the various departments 
of the plant, picking up information. During January of 
1939, Mr. Sanford was, you might say, in the office. Previous 
to that he had been handling some experimental work that 
he and his father were developing . That was the limit of his 
experience with the Knox Stove Works. 
Q. When he worked previous to your resignation, or dis-
charge, was he under your authority and supervision? 
A. I would say yes and no to that. If I might 
page 15 ~give an explanation of that answer : His father 
had previously talked to me about Hugh, Jr., going 
into one of several of the businesses that he was associated 
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with, and he had asked that I give him the run of the com-
pany with a very small salary. It was not a question of 
8alary, but a question of picking up information. I could 
understand what his father was wanting, because he would 
some day inherit a portion of his father's estate and it was 
only natural for him to· learn as much as possible about his 
various interests. He was at the Knox Stove Works and was 
particularly under my jurisdiction. It was a little different 
from the average kind of employee. 
CROSS EXAMINATION 
By Mr. Carter: I would like to reserve the cross exam-
ination of Mr. Miller for the time being, and I would like 
for him to be excluded now that he has testified. 
By Mr. Taylor: I object to the request of Mr. Carter to 
delay the cross examination of the witness, Mr. J. B. Miller, 
who has just testified on the ground that although I under-. 
stand that such a request is addressed to the discretion of the 
Court, if Mr. Carter has any valid reason-if he wishes 
to. investigate some .part of his exidence, or he has some 
other proper reason in support of his wish to in-
page 1G ~terrupt the orderly way of proceeding, he should 
make it known now. If his sole reason is to ex-
clude Mr. Miller from hearing Mr. Wall testify, then, of 
course, we will have to call Mr. Miller in rebuttal, and he 
('.Ould be excluded from the hearing of Mr. Wall's evidence. 
No reason has Ileen advanced or suggested why we should 
not proceed in an orderly manner and the cross examination 
of the witness he conducted at the conclusion of his evidence 
in chief; and counsel for plaintiff object to the deferring of 
the cross examination unless some proper ground is advanced, 
on which the Court might on its· discretion delay the cross 
examination. . 
The Court : The rule, of course, is that a motion like this 
is in the sound discretion of the Court. When made by coun-
sel and there is no objection, the. Court grants the motion 
without requiring a reason; but, if the motion is oJ?jected to 
it is proper for counsel to give some reason. 
Mr. Carter: I may not examine Mr. Miller at all. The 
examination of l\fr. Miller will be dependent largely upon 
what }Ir. ,van testifies to. This is the first reason. If there 
were no other reason, I would say that under the peculiar 
circumstances of this case, the request should be granted. 
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I do not know any reason why the cross examination should 
proceed after the witness has testified in chief. It frequent-
ly happens that adverse witnesses are called back .many 
times. It frequently happens in common law cases; and, for 
the time Q.eing, I waive the examination of Mr. Miller, but 
I am not precluding myself from calling him at some later 
time if I so desire. 
page 16% ~ The Court: The Court is of opinion that Coun-
sel's statement, that his examination of Mr. Miller 
will be largely dependent upon what Mr. Wall testifies to, 
is satisfactory, and on that he will determine whether he will 
cross examine Mr. Miller. The request to defer the cross 
examination is g1•anted. 
Mr. Taylor: Counsel for plaintiff excepts to the ruling of 
the Com-t. 
Witness leaves the stand. 
page 17 ~ R. P. Wall, another witness of lawful age, called 
on his own behalf, after being duly sworn, testifies 
as follows: 
DIRECT EXAMINATION 
By Mr. J. W. Taylor: 
Q. You live in Stalmton? 
A. Yes, sir. 
Q. How long have you lived in Staunton? 
A. Approximately 20 years. 
Q. What is your business? 
A. I am a salesman. 
Q. By whom are you now employed? 
A. The U. S. Stove Company of South Pittsburg, Tenn. 
Q. How long have you been with the U. S. Stove Co.? 
A. Approximately 1 % years; about a year and three months. 
Q. When did you go with them?. 
A .. In June, around the 16th, 1939. 
Q. The five year previous to going with the U. S. Stove 
Co. by whom had you been employed? 
.A.. By the Knox Stove Works? 
Q. Do you know when you first went with the Knox Stove 
Works? 
A. In the spring of 1935, the exact date I do not recall. 
Q. Did you remain with them continuously until you were 
discharged? 
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A. Yes, sir. 
Q. When were you discharged? 
A. April 28th, I would say; the letter was dated April 
28, 1939. 
Q. Who employed you when you first went with 
page 18 ~the Knox Stove w· orks? 
. A. J. B. Miller. 
Q. What was his official position at that time? 
a. Vice-President and General Manager. He so signed 
his name on all my letters and correspondence, and I looked 
to him for everything. Any disagreement or misunderstand-
ing, I went to Mr. Miller. 
Q. \Yere you employed on a salary basis or commission 
basis? 
A. On a salary basis, by the year. 
Q. What territory did you work for the Knox Stove Works? 
A. I worked West Virginia. They were not covering the 
industrial accounts; they were supposed not to have had any 
business out of the industrial fields, and I had always en-
joyed a good busienss there, and he employed me to work the 
industrial plants and excluded certain towns the other sales-
men worked in. 
Q. Was that known as the coal field territory? 
A. I judge it was. I never looked at it that way. 
Q. Was it strictly coal fields? 
A. Yes, sir. 
Q. Previous to your employment by the Knox Stove Works 
had you had any experience as a stove salesman? 
A. With the Loth Stove Company for a number of years. 
Q. Was that up until they sold out? 
A. Yes, sir. 
Q. Was it through the contact of Mr. Percy Loth that you 
were employed by the Knox Stove Works? 
A. I judge it had something to do with it. Mr. Loth was very 
close to me when he was the owner of the Loth Com-
page 19 ~pany, and he managed it, with the exception of the 
work he had given Mr. Clemmer, his nephew, at 
that time, and he made tl1is trip with me and also to Gray 
and Dudley at Knoxville and various other stove people that 
he had been associated with ; that was after he had closed 
out his business. 
Q. Were you employed by the Knox Stove Works for the 
year 1939. 
A. Yes, sir. 
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Q. With whom was your arrangement for that employment 
made? 
A. J. B. Miller. 
Q. When was it made? 
A. After Mr. Mac Thomas left the Knox Stove Works, I 
was passing through Bristol. Mr. Thomas called· me to his 
home. At that time Mr. Albright, sales manager for the 
Brown Stove ,v orks was there, and he said they had some-
thing much better for me, and we conferred quite a little 
while on Mr. Mac Thomas's porch, and I left and came back 
into my territory. They offered me that I could have the 
same territory, with a much better line than I was now sell-
ing. 
Mr. Carter: That is not competent testimony, and· I object 
to it. · 
Q. Who is Mr. Mack Thomas? 
A. Salesman for the Knox Stove Works. 
Mr. Taylor: 
Q. The question is when was your arrangement for employ-
ment for the year 1939 made and with whom? 
page 20 r A. 1\-Ir. J. B. Miller at Knoxville in the fall be-
fore the sales meeting and it was confirmed at the 
sales meeting at the country club and at the office both. 
Q. Why was the company talking of employment in 1939 
in the fall of 1938? Had you been offered employment by 
a competitor? 
A. I had been offered employment and that was why he 
talked with me. 
Q. Did Mr. Miller call you into his office over rumors he 
h.ad heard of your employment by a competitor? 
A. Yes, sir, and I told him it was not necessary; that I 
had not accepted employment. 
Q. Did you then agree that you would stay through 1939? 
A. I did. 
Q. At what salary and under what conditions? 
A. The salary which they had paid me up until that time. 
Q. How much was that? 
A. $247.50. 
Q. Were you to receive anything in addition to that? 
A. I had the right to pick up anything I could on the 
furniture, as long as it did not interfere with my business. 
Q. Did you receive anything on expenses or allowance for 
car? 
A. Travelling expenses and mileage of car, 5 cents a mile. 
Knox Stove Works, Inc. v. R. P. Wall 53 
R. P. WalZ 
Q. Was that to continue through 1939? 
A. Yes, sir. 
Q. Were you to be permitted to sell a side line of furniture, 
as you had in the past? 
A. Yes, sir, and that was discussed with the sales 
page 21 }-manager on a trip through the territory with me. 
Q. Who was the sales manager? 
A. Mr. Simmons was at that time, and I suppose he still 
is. 
Q. Not only discussed with Mr. Miller, but with Mr. Sim-
mons, the sales manager, who went over the territory with 
you? 
A. Yes, sir. 
Q. Mr. Miller left the company in February, 1939 : You 
ltad knowledge of that fact? 
A. Yes, sir, I did. 
Q. Who succeeded him as Vice-President? 
A. Mr. Sanford. 
Q. Did Mr. Sanford have knowledge of your contract of 
employment, as you have told the jury it was? 
A. He did, because he discussed it with me. 
Q. When and where was it discussed with you? 
A. The :first time in Knoxville, because I went to meet 
bim ; I drove to Knoxville, and he told me he was very glad 
I had come in, because he wanted to talk to me any way. I 
went in voluntarily; he did not call me. 
Q. ,vhat discussion did you have with him? 
A. He discussed that the expenses were high, and he was 
having a hard time to make any money. I told him I waf! 
always glad to co-operate with the company; and he asked 
me could I take a salary reduction; and I told him I had ob-
Ugations and I did not see how I could take a salary reduc-
tion, but I would co-operate if we could work where I could 
cut my expenses, I would be glad to co-operate. 
page 22 }- Q. Did you continue to work for Mr. Sanford, as 
you had for Mr. Miller? 
A. Yes, sir. 
Q. Did you do a good job of selling their line of stoves? 
A. I did the best I could. 
Q. Did Mr. Sanford seem satisfied with the work you were 
doing? 
A. Yes, sir, I would say he was; he wrote and told me I 
was doing all right. Being a new man,· I did not know how 
to please him. Different men have different dispositions about 
being pleased. He was a new man I was working for. 
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Q. In the early part of 1939, did you receive a letter from 
Mr. Sanford? 
A. Yes, sir, I did. There is one in the files somewhere. You 
can read it. 
Q. Did you also receive a letter in March, 1939, from Mr. 
W. P. Simmons, the sales manager? 
A. Yes, sir. 
Q. When were you discharged? . 
a. The letter was dated April 28th; supposed to be effec:. 
tive immediately ; that is, the first of the month, and it was 
the first of the month when I got the letter. 
Q. At the time of receiving his letter had any one in author-
ity in the Knox Stove Works questioned your integrity or 
honesty? 
A. No, sir. 
Q. Had any one in authority questioned your services as 
being unsatisfactory? 
page 23 ~ A. No, sir. No more than say they would like 
for me to do this and cut down here and save. as 
I could there. 
Q. Did they seem satisfied with the work you were doing? 
A. Yes, sir, very complimentary and nice to. me through 
the whole thing. I had no idea they were not satisfied. 
Q. Look at that letter and see if that is a letter you re-
ceived from Mr. Simmons, the sales manager (handing wit-
ness a paper) ? 
A. Yes, sir, it is. 
Q. I would like to have it marked for identification, Plain-
tiff's Exhibit No. 1, and have you read it to the jury? 
A. (Witness reading letter marked Plaintiff's Exhibit No. 
1) : 
"BULLETIN 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear R. P.: 
March 8, 1939 
Attached is a report of your sales for January and February 
this year, which is self explanatory. 
We feel that at the end of the next 60 days your report 
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will look entirely different for it looks now as if everything 
is coming along in tip-top shape. 
At the first opportunity I would like to arrange to meet you 
at Bluefield as I want to talk over several thinks and get 
your ideas. 
With the best of wishes, we are 
Yours truly, 
WPS/a 
KNOX STOVE WORKS 
WPS 
Sales Manager. 
P. S. Have not had any daily report from you recently. 
KNOX 
of Knoxville, Tenn. 
STERLING 
of Rochester, N. Y." 
page 24 }- Q. I will ask you to look at this sheet of paper 
and see if that is a report of your sales for January 
and February, 1939, and was attached to Mr. Simmons' letter? 
A. Yes, sir. 
Q. I have marked this "Plaintiff's exhibit No. 2". It shows 
the gross sales and the net sales and salary and expenses 
anq. costs of selling? 
A. Yes, sir. 
Q. Did you receive several letters from Mr. Hugh W. San-
ford, Jr., the then Vice-President and General Manager of 
the Knox Stove Works, between March 8th, and the letter 
dismissing you from further employment with the company? 
A. Yes, sir. 
Q. Look at these three letters and see if they are letters 
you received from Mr. Sanford? 
A. Yes, sir. 
Q. I have marked these three letters Plaintiff's Exhibits 
Nos. 3, 4 and 5 respectively, ~nd I will ask you to read them 
to the jury? 
A. (Witness reads the letters, as follows:) 
page 25 ~ "PLAINTIFF'S EXHIBIT NO. 3 
Mr. R. P. \Vall, 
71.6 Selma Blvd., 
Staunton, Va. 
Knoxville, Tenn., March 8, 1939. 
:SH Supren~e Court of Appeals of Virginia 
R. P. Wall 
·Dear Wall: 
I was very pleased to have the chance to talk to you and 
get to know you on your recent trip here. 
It is a great feeling of comfort to have men working in 
the field for you who you feel will do their best to help you 
out. 
Since you left I have been thinldng over the proposition as 
between us and have changed my mind about some things. 
I talked with an acquaintance who is a crackerjack sales-
man and one who knows the stove game. "W11en I told him 
your record of sales last year in the coal field, he told .me that 
he thinks, you must have great possibilities to do so well 
when conditions were so bad. 
Now even though I appreciate your cooperative spirit ·and 
loyalty in agreeing to a salary reduction, more than I can 
say, I am going to try to make things better for you so that 
you can work with nothing to worry you. If you will do your 
best to cut down your expense account to the bone, you need 
not take the reduction. This is a man to man proposition and 
I will leave it up to you. I believe that your sales will sky-
rocket this year so that at the end of the year you will be proud 
of your record. If you can only cut expenses some, I lmow you 
can do 10 % or better. 
Added to this, I'm having Phil Simmons get in touch with 
you next week and work out your territory. I leave that up 
to you two. I am doing this because I believe you ·have the 
grit to turn in an A-1 job for the year. I'm depending on you. 
Now for the bad news. I took your loan up with the stock-
holders mentioning no names, and they wouldn't break down. 
They said that in others time O.K. but now. they could not 
afford it. Don't be discouraged · about this but try to see it 
their way. 
Hoping to hear from you soon, I am 
RWSjr/A" 
Yours very truly, 
Hugh W. Sanford, Jr. 
Vice-President 
KNOX STOVE WORKS 
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Mr. R. P. Wall, 
H6 Selma Blvd., 
Staunton, Va. 
Dear Wall: 
Knoxville, Tenn., March 23, 1930 
Yours of the 21st received and contents noted. 
Island Creek has not been heard from as yet. The Federal 
Supply Company has been supplied with literature as re-
quested. 
Good work on Koopers. Keep it up and we will go places. 
It's these carlots that make life worth living. You're doing 
0. K. 
You will get the new range in any trim you want. It will 
probably be on the hardware. We are building the :first 
hand-model now. We are working on it as fast as possible.. 
We also decided if the demand big enough, we would supply 
blue trim on the "G'' and "D" ranges. Let us know you~· 
opinion. 
Work hard and we will put old Knox on top. 
HWSjr/A''" 
Yours truly, 
KNOX STOVE WORKS 
Hugh W. Sanford, Jr. 
Vice-President & 
General Manager 
page 27 } "PLA.INTIFF'S EXHIBIT NO. 5 
Knoxville, Tenn., .April 28, 1939 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear Mr. Wall: 
Many things have convinced me that Knox Stove Works· 
cannot continue to be represented in the coal field as it has 
been in the past. .A selling expense of 24 % is unreasonably 
high. Due to the necessity of budgeting, I feel it my duty to 
make a change. 
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I am very sorry to say that on receipt of this letter you 
a.re to discontinue your services in behalf of Knox. Enclosed 
you will find a final accounting of your balance with the Com-
pany. 
On receipt of this week's expense book, properly filled in, 
and your sales kit you will be sent a check covering what is 
due you. 
We trust this will not inconvenience you too much. It is 
my understanding that you received the offer of a good job 




KNOX STOVE WORKS 
Hugh W. Sanford, Jr. 
Vice-President & 
General Manager 
1>age 28 ~ Q. I hand you again this sales report which you 
received attached to Mr. Simmons' letter of March 
8th, marked "Plaintiff's Exhibit No. 2", and ask y011 to read 
the jury what your sales costs averages were for the month 
of February, and also for the two months of January and 
February? 
A. 10.5% for February, and the average for the two months 
was 17.5%. 
Q. From the time that Mr. Sanford came with the company, 
did you do your best to co-operate. with him (ully? 
A. I certainly did. 
Q. Did you have any intimation or knowledge that your 
services were unsatisfactory to the company? 
A. He assured me the last time I put him on the train that 
everything was all right-that was here in Staunton. 
Q. When was that? 
A. That was the time he came down and removed the stoves 
from my warehouse, which I consented to readily and was only 
too glad to move them. 
Q. It is stated here frankly that the circumstances and 
facts and things that happened had made the company ser-
iously doubt your honesty : Was any suggestion as to your 
honesty ever indicated in any action of the company? 
A. Mr. Sanford never mentioned a thing to me in any way, 
shape or form, or Mr. Miller previously to him. 
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Q. Is the reference to high sales costs in the letter of April 
28th, the only intimation of why you were discharged from 
the company? 
A. Yes, sir. We always got letters telling us to cut down 
expenses · and push up sales. 
page 29 r Q. That was just routine? 
A. Yes, sir. 
Q. You own the Beverley Furniture Company of Staunton? 
A. Yes, sir, my wife and I. 
Q. You do not operate that yourself? 
A. No, sir. 
Q. ,Vho manages and operate the busines? 
A. Mr.' W. B. Dozier, Jr. 
Q. Is your wife active in it? 
A. Yes, sir, very much so. 
Q. Did this company buy any stoves from the Knox Stove 
w·orks? 
A. No, sir. 
Q. )Vere any stoves received on trust agreement? 
A. No, sir. I went to the Clerk of the Court and he said 
it would be impossible to sail a stove under that agreement .. 
He said: "You cannot sell a stove under that agreement." 
Q. Did you steal any of these stoves? 
A. Not that I know of. 
Q. Did you hide or secrete them somewhere in a hidden 
warehouse and sell them? 
A. They were sitting in the warehouse and my store man-
ager had a key to it, and I instructed him to move a few 
while I was gone. 
Q. That was a place of storage? 
A. Yes, sir, where we stored our furniture. 
Q. Where was this? 
A. In Selma. 
page 30 ~ Q. It is behind the building where Jimmy An-
derson conducts a grocery store? 
A. Yes, sir. 
Q. Is that the place you use for storing your merchandise? 
A. Yes, sir. 
Q. They were all crated up? 
A. Some crated and some uncrated, because we showed 
them. 
Q. l\'Ir. Carter said the Knox Stove· Works believed that 
you gave them false information about the disposition of 
two stoves, which you had claimed you sold to the S~aunton 
lt.,urniture Co.? 
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A. I did riot sell to the Staunton Furniture Company. One 
was sold by my store manager to Mr. Cleveland at Milboro, 
and the other stove sold to the Staunton Furniture Co., be-
cause they were having a right hard time and we did not 
want to push them and we did everything we could to help 
them on their account. Mr. Sanford came in and I proved 
it through Mr. Dozier and my wife, and he took the stoves 
out of the warehouse and took them to the.Grocery warehouse 
and put them in there and I told him it was all right, I was 
glad to get rid of them, and it relieved me of responsibility. 
Q. Did you have any controversy with him? 
A. No reason to think he even felt bad about it. 
Q. Did you have any idea he was displeased with. you? 
A. No, sir. He ate dinner with me at my house and I had 
no reason to feel he was dissatisfied in any way. 
Q. He thought you were stealing his stoves, but he ate 
dinner with you? 
page 31 ~ A. Yes, sir. 
Q. When you first went with the Knox Stove Works 
in the territory you were given had that been developed by 
the Knox people? 
A. Yes, sir, they were known in there. I knew Mr. Miller 
by meeting him on the road. 
Q. Had the accounts been worked? 
A. They had accounts in that territory. 
Q. How many? 
A. Very few, probably the Consolidated Coal Company and 
a few others. 
Q. Do you know how many? 
A. Just a couple of such coal companies. 
Q. What was their volume at that time? 
A. I do not know. 
Q. Did you develop that into a profitable territory for them? 
A. I thought so; I looked to it as a profitable territory. 
CROSS EXAMINATJON 
By Mr. Carter: 
Q. You say you went to work for the Knox Stove Works in 
the spring of 1935? · 
A. I think that is correct. 
Q. What was youi: last employment before making this 
connection? 
A. Saftey First Supply Company, Pittsburgh, Pa. 
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page 32 ~ Q. How long had you worted for that concern? · 
A. Approximately 1 % years. 
Q. Before you went to the Safety Firs~ Supply Co. for 
whom had you worked? 
·· A. I was with the J. I. Witz Shoe Company,--0f Lynchburg. 
Q. Immediately before the Witz Shoe Company with whom 
had you worked? 
A. Watts-Ritter Company, of Huntington, W. Va. 
Q. For whom before that? 
A. I was with the Silver Dream Cake Co., of Charleston, 
,v. Va. . 
Q. Before that for whom did you work? 
A. The Loth Stove Company. · 
Q. How many years elapsed between the time you were 
with the Loth Stove Company and the time you went to the 
Knox Stove Works? 
A. 3 or 4 years. 
Q. You quit working for the Loth Stove Company in 1931 
or 1932? · 
A. 1931. 
Q. At that time who was the active head of that concern? 
A. Mr. Clemmer. · 
Q. Did you get a letter of recommendation from Mr. Clem-
mer when you left? 
A.I don't know whether I did or not. 
Q. You would remember as important a thing as that? 
A. I sat in his office and called the Silver Dream Company 
on the telephone and I was em ployed in ~ess than an· hour 
after that. 
page 33 ~ Q. Did you get the letter? 
A. I do not recal. 
Q. You spoke of Mr. Loth taking you out and being largely 
responsible for the Knox Stove Works' connection: How 
long before you made the connection with them? 
A. I do not recall. 
Q. About how long? 
A. I do not recall. 
Q. Was that while you were working for the Loth Stove 
Co.? 
A. No, sir, after I left. 
Q. For whom were you working then? 
A. It seems to me I was working for the Silver Dream; I 
do not recall. 
Q. When was it that Mr. Loth introduced you? 
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A. Mr. Miller probably remembers that better than I do. 
I do not recall. 
Q. How long before you made the connection with the Knox 
Stove Works? . 
A. One or two years ; I do not have any figures or data 
on it at all. • One guess is as good as another. 
Q. Where were you when introduced by Mr. Loth to Mr. 
Miller? 
A. In Mr. Miller's office in Knoxville. 
Q. You were em ployed two years after? 
A. Yes, sir. 
Q. Where were you ·when employed by Mr. Miller? 
A. In Appalachia. He drove up from Knoxville and met 
me. 
Q. Where? 
A. At the Appalachia Hotel. 
page 34 ~ Q. What was the contract? 
A. To pay me $250.00 and my expenses and furnish 
mileage on my car. 
Q. How long did you work under that contract? 
A. That was started then and to have effect UJ}.til the first 
of the year. 
Q. "\Vhat time of the year was that? 
A. In the spring; I do not recall the exact date. 
Q. You said you made the first connection with Knox by 
a contract entered in with Mr. Miller at Appalachia? 
A. Yes, sir~ 
Q. What did it provide? 
A. $250.00 a month and expenses and mileage on my car. 
Q. When did you begin to work under that contract? 
A. It seems to me like immediately or shortly afterwards. 
Q. How long did you continue to work under that contract? 
A. Up until the first of the year; made a new contract 
each year. 
Q. Yoti worked under that contract for what year? 
A. For the year I started; I am guessing whether 1935 or 
1934. I think 1935 and I worked until the end of the year 
and a new contract for the next year. 
Q. The second contract with }Ir. Miller, where was that 
made? 
A. I think it was made in Knoxville. 
Q. When was it made? 
A. Usually at the sales meeting. 
Q. Was this made at the sales meeting? 
Knox Stove Works, Inc. v. R. P. Wall cm 
R. P. Wall 
A. I do not recall. 
r,age 35 r Q. That would thrpw you into 1936? 
A. Yes, sir. 
Q. Where was the third contract made 
A. I judge it was made in Knoxville. 
Q. Do you remember having made that contract? 
A. It was in his office. We were all taken into the office 
of Mr. Miller separately and privately. 
Q. What year are we now in 1936 or 1937? 
A. It seems to me in 1937. 
Q. "What was your contract for 1938? 
A. I was to get $275. per month. 
Q. Where was that made? 
A. Made in Knoxville. 
Q. When? 
A. At the sales meeting. 
Q. Wl1at time of the year? 
A. I believe it was in December that year. 
Q. That covered the year 1938? 
A. Yes, sir. 
Q. No agreement was reduced to writing? 
A. No, sir. 
Q. Purely an oral contract between you and Mr. Miller? 
A. Yes, sir. 
Q. It was entered into in the fall of 1938 and that expired 
December 31, 1939? 
A. It did when I came in the fall and he told me again he 
wanted me to continue in 1939. 
Q. Did this contract you entered into in the fall of 1937 
cover the year 1938? 
A. The one in the year 1937 covered 1937. 
page 36 r Q .. The one in 1938 covered what year? 
_ A. Covered 1938. 
Q. What period did the contract that you entered into in 
the fall of 1038 cover? 
A. 1939 ; he told me he wanted me to continue in 1939. 
Q. This contract in 1938 covered 1939 : Where was that 
made? 
A. Made in the office in Knoxville in 1.938 and confirmed 
at the office in 1939. 
Q. Wllere. was the contract made? 
A. In Knoxville in his office and approximately the first 
of January. 
Q. In the fall of 1938 or the first of 1939. 
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A. In the fall of 1938 and he told me- he wanted me to 
continue with the Knox Stove Works in 1939, . and confirmed 
it in the early part of January at the sales meting, that 
I was to continue in 1939. 
Q. What was the contract you entered into in the fall of 
-· 1938? 
. A. I was to continue my services at it- was in 1938 in 
1939. 
Q. What was the contract? 
A. At $24 7 .50 per month. 
Q. That was entered into in Knoxville? 
A. Yes, sir. 
Q. In November or December, 1938? 
A. In the fall of the year, when I had my discussion with 
the Mr. Thomas of the Brown Stove Works. 
Q. You were in his office? 
A. I was in Mr. Thomas' home. 
Q. You say you made this contract in Mr. Thomas' 
home? 
page 37 ~ · A. Mr. Thomas was the salesman for tl1e Borwn 
Stove Works and he wanted me to work for them, 
and Mr. Miller called me in and balled me out about making 
the contract with Brown. 
Q. Then what transpired? 
A. He said : "I want you to continue with the Knox Stove 
Works during 1939." 
Q. Did you enter into any terms? 
A. Yes, sir, "at the same consideration you are now being 
paid, with no cut in your salary." 
Q. When you ended that conference, did you consider you 
were obligated to work for the Knox Stove Works for 1939? 
A. Yes, sir. 
Q. You considered when you ended that conference you were 
engaged to work for the Knox Stove Works for 1939 : Is 
that right? 
a. Yes, sir~ 
Q. And all the terms were agreed to? 
A. Not ever'ything. He did not confirm it until January. 
Q. What was not agreed to? 
A. He told me to continue as I was. 
Q. Didn't you state that in that conference you had con .. 
eluded a contract that you felt morally and legally bound 
to fulfill? 
A. Yes, sir, that is right. 
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Q. When was the next time you saw Mr. Miller? 
A. I do not recall. 
Q. Give us an estimate of when you saw him? 
A. I have no more idea than you have. 
page 38 ~ Q. You do not remember whether you saw him 
in December? 
A. I do not recall having seen him or talked with him after 
that. 
Q. Until when? 
A. When we met at the meeting in January. 
Q. At this meeting what did you do? 
A. "\iVe usually talked and we would go to the country club 
a.nd have a dinner and were dismissed. 
Q. Sort of a pep meeting? 
A. Yes, sir, that is wliat he had out there. 
Q. That was some time in January? 
A. Yes, sir. 
Q. A.t that time were you working for the Knox Stove 
Works? 
A. Yes, sir. 
Q. On your 1939 contract? 
A. Yes, sir. 
Q. How much commission did you get from the U. S. 
Stove Company in 1939? 
A .. I have it here (looking at paper in hand), $2,021.92 
Q. Over what period? 
A. From June-I do not know the date I started-until 
December 31, 1939. 
Q. From June to the end of 1939, how much commissions 
di<;l you earn? 
A. $2021.92. 
Q. During that period what did you show your expenses 
were? 
A. They showed $2253.29. 
Q. ·who showed them? 
A. The company showed them. 
page 39 ~ Q. ·what sort of contract with that company did 
you ·have? 
A. 5 and 10% ; some 5% and some 10%. 
Q. Any arrangement about expenses? 
A. I just got my expenses. 
Q. ·who paid your expenses? 
A. They advanced me the expense money. 
Q. Who kapt the account of the expenses? 
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A. The company kept account of them and I kept account 
of' them. 
Q. Let us take the month of September, 1939. Let us have 
the items that made up that expense account? 
The Court: If I understand what the witness testified to, 
he got commissions and paid his own expenses. 
A. That is correct. 
Mr. Carter: 
Q. Go ahead. 
Mr. Taylor : I do not know whether it is relevant or not, 
but a reasonable amount of testimony along this line, I will 
not object to . According to the evidence, as it now stnads, 
the contract that Mr. ,van had with the United States Stove 
Company permitted him to sell furniture and that could not 
be offset with his expenses. Of course, he has to mitigate 
the damages as far as possible under the law and his ex-
penses would be an item as set u11 against his gross 
page 40 }-commissions. His. contract was for gross com{!!is-
sions, and he paid his expenses out of the funds 
advanced him by the company. However, at this time, I am 
not objecting to this testimony. 
A. It is not individually itemized. 
Mr. Carter: 
Q. Can you individually itemize it? 
A. I don't know whether I can or not. I have some expense 
books. 
Q. From what did you make up that statement? 
A. This is what the company ~ent me; the amount that I 
bad drawn on my expenses. I had sent that in and told them 
that was my expenses for the month. 
Q. You have stated that you were working for them entirely 
on a commission basis? 
A. Yes, sir. 
Q. You were working for the Company entirely on a com-
mission basis: Did they have anything to do with or to 
say about your expenses account? 
A. No, sir. 
Q. They did not? 
A: Not unless I exceeded the commissions due me, and I 
did not draw any money from them except enough money 
to pay my expenses. I did not want to draw more than 
I had coming to me, because if I did, I would not have 
anything for my next week's expenses, because I did not 
have any sales. 
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Q. You ":ere travelling for them in the same 
page 41 ~territory that you travelled for the Knox Stove 
Works? 
A. Yes, sir, and a little bit more-about the same territory. 
Q. Do the monthly expenses usually run about the same? 
A. No, sir. 
Q. What months are the heaviest and what months are 
the lightest? 
A. That all depends on the wishes of the company. If 
they called me on a long trip and I would have 1300 miles, 
it runs up more than if I did not have so much mileage. 
Q. In this territory did the monthly expense account vary 
a great deal from month to month? 
A. Yes, sir, that fluctuates. 
Q. ·what months are the heaviest? 
A. That all depends on the wishes of the company, and 
on the particular account that I should contact. 
Q. Ordinarily, what are the heaviest? 
A. That all depends on who I am going to see and whether 
the account is in the lower end of the field and the general 
office in the upper end of the field. 
Q. Is not the selling of stoves more or less seasonal? 
A. No, sir, it never ha_s been with me. 
Q. There is not much difference between one month and an-
other? 
A. Pretty . much the same as far as volume is concerned. 
Q. Please take that list and using the memoranda that Mr. 
Taylor has supplied you with, tell the jury what your ex-
penses were? . 
page 42 ~ A. For car mileage? 
Q. I want them item by item? 
A. I sent my expenses in. and I gave what money I had 
spent that week and they sent me the money back, and then 
they sent me a statement, and if they told me I was over-
drawn on my expenses-that my expenses were greater than 
my commissions-then, therefore, I could not expect any-
thing. 
Q. When you sent in your expenses to the company, didn't 
you use any record? 
A. I kept records for a certain amount and the latter 
part of the year I sent them my slips, saying my expenses 
were so much, and I used my commissions that way. · 
Q. The bill for expenses that you sent in would be govern-
ed by the amount of commissions due? 
68 Supreme Court of Appeals of Virginia 
. . 
R. P. Wall 
A. I would send it regardless of · that, to carry me the 
next week. . 
· The Court: If I understand Mr. Wall's .testimony, he 
was on a commission basis, and he paid his o-wn expenses, 
and he could only draw what he had on hand· due him for 
commissions, and how he spent the money was of no concern 
tt> the company. It does not necessarily mean it went into 
the business. Under the arrangement he could draw the 
full amount of his commissions, without accounting to any 
one for his expenses. 
Mr. Carter: I am in thorough agreement with 
page 43 ~the Court's view, and I will ask the witness if 
any of these commissions were spent for expenses? 
A. All of them. 
Q. Will you show to the jury some items of expenses that 
you incurred for the month of September? Take this state-
ment that you have introduced in evidence, showing an ex-
pense account of $38G.58 for the month of September. and ex-
plain how you arrived at that figure of $386.58 (handing wit-
ness the statement filed with Court papers, in answer to 
Interrogatories, as to commissions earned and expenses paid 
by him, June to December, 1939, while employed by the U. 
S. Stove Co.) ? 
A. Here is part of it (handing counsel papers afterwards 
filed as Defendants Exhibits X-12, X-13, X-14 and X-15). 
All of the statements are not here. These lists where I was 
and what I spent for mileage for car and· other expenses 
tor September. · 
. Q. Tell what all that totals? 
A.. These statements that . I have -total $180.00, but that 
is not all for the month of September; the rest of September 
are not here. 
Q. Take any month where all of the slips are there; pick 
out what month you please? 
A. There is no complete month in these records. 
Q. What is the nearest complete mo~th that you have there'{ 
A. July. 
Q. Tell what the July statements amount to? Is that 
complete? 
A. Yes, sir, just about, but it does not cover all my ex-
penses. It runs about $400.00. 
page 44 ~ Q. Add it up so there cannot be any mistake about 
that; That is the month of July?· 
A. Yes, sir. $315.38. 
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Q. Look at your expense account here and see how much 
. greater that is than the sum you have given us? 
A. $355.11, and they were taking something else on there, 
another expense that I have not got a copy of .. 
Q. One of these expense accounts, amounting to $50.13 . ( De-
fendant's Exhibit No. X-3), is not. that for the last week of 
June? 
A I would not know. 
Q. ·what does the date say? 
A. 7 /1/39. Yes, it would be the last week of June. 
Q. That is for how much? 
A. $50.13. 
Q. According to your own computation, for July, you are 
about $90.00 over, according to that statement, are you not? 
A. 89.16. 
Q. Would you be willing or not to agree that as an average 
for the months that you have been over that amount? 
A. No, sir. 
Q. Then take the month of December, 1939, and see what_ 
you have about that? 
A. I have no itemized accounts for December. 
Q. How do you account for that? 
A. I have not got those. 
Q. Please see if you have November? 
page 45 ~ A. Yes, sir. 
Q. How much does this statement that you have 
introduced show your expenses to be for the month of Novem-
·ber? 
A. $315.~7. 
Q. State what the expense sheets show for that month? 
A. $181.54 (Referring to Exhibits Defendant X-22, X-23 
and X-24). 
Q. All the expense sheets show is $181.54, and the state-
ment filed by you shows expenses of $315.07 : Now look 
at the month of October and see what that shows? 
A. $184.98 ( referring to . totals from adding up amounts 
appearing on Defendant's Exhibits X-17, X-18 and X-19). 
Q. $184.98 as you have added it up? 
A. Yes, sir. 
Q. Show how much you show your expenses, according · 
to this paper you· have filed? 
A. $480.38. 
Q. According to these figures, you are' off in that month of 
about $300.00. Please take slips for the month of September 
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-we tried that once before-and see how much September 
shows? 
A. About $158.00. 
Q. What does the statement show? 
A. $386.58. 
Q. $230.00 and some odd dollars off on that one? 
A. Yes, sir. 
Q. Look at the August slips and see what they show? 
A. $150.00. 
page 46 t Q. Against what? 
A. $;.s·,3.81. 
Q. July we have already gotten? 
.A;. Yes, sir. 
Q. Will you please state to the jury what the combined 
items of· all your expense accounts shows, the aggregate 
of all your expenses accounts that you have at your disposals? 
A. I don't know. 
The Court: Let the record show that the witness has filed 
. his expenses in the pleadings. Now, counsel is asking for 
the total amount of those he has records for. During the 
noon recess, the witness can make these calcuations and give 
us the result when court reconvenes. · 
( At this point recessed until 2 :30 P. M.) 
Mr. Taylor: Your Honor, I made a further search of my 
office during the recess. I have voluminous vouchers and 
other papers in connection with this suit, and I found some 
more of these itemized expense accounts, and all I have been 
able to find, I now make available to the Court; but they are 
not complete, I have had tl1ese totalled on the adding machine 
by the girl in my office. 
page 47 r Mr. Carter: It will save time if Mr. Wall and~-
counsel will stipulate that these expense sheets 
that he has exhibited here are all the expense sheets exhibited 
and they aggregate $1,353.29 .. If that can be stipulated that 
part of the cross examination can stop right here. 
Mr. Taylor: We could say that in effect, but not in the 
language used. Counsel for plaintiff are willing to stipulate 
· that all the expense sheets that Mr. Wall was able to produce 
aggregate $1,353.2Q; but it is claimed that Mr. Wall had 
other expense sheets which are missing, and also additional 
ex1lenses incurred in travelling this territory, as to the nature 
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of which he wishes to testify. The expense sheets produced 
aggregate $1,353.29. 
The Court : If he wishes to testify as to additional expenses, 
we will have to take them up. 
Mr. Taylor: These are special expenses, like conventions, 
etc., that he has no sheets for. · 
The Court : If you think you can agree on a stitpulation, we 
will take a short recess and give you time to agree upon it. 
Mr. Taylor: We are far apart. We are willing to stipulate 
that all the expense sheets that he can produce 
page 48 ~amount to $1,353.29. But we are not willing to 
stipulate that they constituted his sole expenses 
and work in this territory over the period of time he worked 
it up to his discharge. As far as examining him as to what 
is included here that is fixed by the tabulation. As to addi-
tional expenses, Mr. ·wan will have to disclose the nature 
of these. 
The Court : Are these expenses that are· monthly or special 
items? 
Mr. Taylor: Expenses like special trips and things of that 
nature, for which he did not send in an expense account to 
the U. S. Stove Works. They charged him gasoline on the 
advertising car that was run through the territory. Thes~ 
are all the expenses sheets that I have been able to find (hand-
ing sheets to Mr. Carter) . 
Mr. Carter: I wish to file these sheets, and I will ask the 
Notary to mark them "Defendant's Exhibits Nos. X-1 to X-27, 
inclusive, there being 27 separate itemized expense sheets. 
I think we just as well go through with the other examina-
tion. 
Q. Mr. Wall, I hand you here what purports to be the 
expense statements, rendered by you to the United States 
Stove Company, beginning with the week ending June 17, 
1939, and ending with the week marked December 23, 1939, 
(Defendant Exhibits Nos. X-1 to X-27 inclusive), and I 
will ask you to take those sheets and point out to the jury 
which weeks, if any, are missing between the dates 
page 49 ~of the first and last one? 
A. I would have to have a calendar for 1939. 
Q. I do not believe you will, if you just look at them. 
The Court: Take the 17th of June to the 17th of July and 
tell us how many sheets are missing in that period ; and then 
take up the next sheets, from the 17th of July to the 17th of 
August, and so on. Read each one of the slips and tell us 
the date? 
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The last slip has no date on 
it. 
Q. The last one must be for 12/30/1930? 
A. I do not know ; it has no date on it at all. 
Q. Loo~ and see if you can identify that? . 
A. No, sir. 
Q. That is evidently 1/7 /1.939; or 12/30/1939? 
A. I do not know; there it no date on it; I am not in u 
position to say. 
Q. You have determined that there is only one slip missing; 
is that right? 
A. Yes, sir, I guess that is right? 
Q. Please answer yes or no? 
A. It looks as if that is correct. 
Q. You have the statements in front of you: Tell the 
_Court if ther~ is only one weekly slip missing? 
A. I would say only one missing, but I do not know. 
Q. Have you . had those sli1)s added up? 
A. Yes, sir, at lunch. 
Q .. Is this the total of those slips (handing witness a tab-
ulation made on the adding machine)? 
A. Yes, sir. 
Q. 0Please read the total? 
A. $1,353.29. 
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Q. Will you please state whether or not that adding tape 
contains all of the slips that you have in your hand? 
A. So far as I know. 
Q. When you were required by the Court to give a state-
ment of the expenses that you had incurred and the commis-
sions you had received, you did, under oath, produce such 
a statement, did you not? 
I•age 51 r A. Yes, sir. 
Q. Have you that statement before you? 
· A. Yes, sir, according to tlie expenses sent ~ by the com-
pany. 
Q. State what that expense statement shows? 
A. $2,253.29. 
Q. State what is the difference in what the sheets actually 
show and what you filed in the papers? 
A. What did I file in the papers? 
Q. What you have in your right hand? 
A. $2,253.29 expenses incurred in the territory. 
Q. That is the figure you have on the statement that you 
filed by order of the Court? 
A. Yes, sir. 
Q. What is the difieernce between that statement and what 
the weekly expense sheets added up (referring to Defend-
ant's Exhibits Nos. X-1 to X-2"7 inclusive)?· ·, 
A. I have not got all of that. ,I had a charge of $230.00 
that I carried over. · 
Q. I will ask the reporter to read the question again. 
( Stenographer reading) : "·what is the difference between 
that statement and what the weekly expense sheets added 
up?" 
A. $900.00 
Q. Can you tell the jury what that difference of $900.00 
consisted of? 
A. Convention. For instance, · when in Baltimore at the 
National Retail Stores convention, there were expenses in-
curred that were not shown on my account, and in 
page 52 ~Bluefield, entertainment and expenses, at the July 
Buyers' Week, for which I did not charge. I do 
not know how much the Company charged. The entertainment, 
I did not charge on my account. If I sent in an expense ac-
count for too much, it took too much of my drawing account 
that I had to work on. If sent in, it would overdraw my 
allowance coming to me; I could not send in too much. I 
had to go ahead and hold back enough of commissions to carry 
me into the next week. 
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Q. You account for $900.00 of expenses in those items? 
A. Yes, sir. 
Q. Have you any memorandum at all that would give us 
some idea of the various items of those expenses? 
A. No, sir, I could not. 
_ Q. You have not anything at all? 
A. No, sir. 
Q. In other words, you have missed that expense account 
by over 50% and you cannot account for that? 
A. I have $231.00 that I gave them a note for at the end 
of the year. 
Q. All right, · take that off, $900.00 minus $231.00, that 
leaves $669.00, does it not? 
A. Yes, sir. 
Q. That is an item you can account for? 
A. Yes, sir, that leaves $669.00. 
Q. That $231.00, would not that be added to this state-
ment, rather than to your aggregate of the original state-
ments? 
A. I do not think so. 
page 53 ~ Q. 'Why not? 
A. I overdrew that much. 
Q. Why is it that you would add this $231.00 to your orig-
inal statement, rather than to these statements that show 
what you claim to be exp~nses? 
A. Because I over drew that. 
Q. Would not that be added on this aggregate? 
A. No, sir. 
Q. You think it would be subtracted from it? 
A. Yes, sir 
Q. That was money you spent for expenses? 
A. That $231.00 does not make any difference. Evidently 
that is the total amount that advanced me that year, and 
that would include the $231.00. 
Q. You do not charge this $900.00 is error? 
A. No, sir. 
Q. Let us get some of the items that you spent the $900.00 
for : Take the convention business? · 
A. I do not know whether you have attended any conven-
tions or not, or how much you think you spend at a conven-
tion. The only way to know how much is to know how much 
you start with and how much you have when you get back. 
)Jo salesman knows how much you spend for liquor, how 
much for magazines, how many meals you pay for, etc. 
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Q. How much liquor did you pay for at that convention? 
A. At that particular convention, it was meals and shows 
and things of that kind. 
Q. When was that? 
A. In September, 1939. 
page 54 ~ Q. What week of September? 
A. I do not remember. 
Q. Cannot you figure it out? 
A. I could get a magazine and figure it out-that is, the 
Industrials Stores magazine. 
Q. When were you at Bluefield? 
A. In July. 
Q. What week? 
A. I think, around the 10th. 
Q. Are there any missing weekly expense sheets in July? 
A. ( Examining expense sheets) It was around the 15th 
evidently. 
Q. You have got an expense account for that week? 
A. Yes, sir. 
Q. How much was that expense account? 
A. That was $53.33. 
Q. Read to the jury the dates of that week that you have 
accounted for on that weekly slip ( Defendant's Exhibit No. 
X-5)? 
4- Monday, Tuesday, Wednesday, Thursday and Friday. 
Q. You usually came home on Friday? 
A. Yes, sir. 
Q. No convention dates short on that slip, is there? 
A. What do you mean by "short"? 
Q. The money you expended and did not put on that slip. 
Are there any expenses on that slip for Monday? 
A. Yes, sir. 
Q. Are there any convention expenses on that? 
page 55 ~ A. No, sir. 
Q. How do you arrive at your convention ex-
l)enses if not on the expense slips? 
A. It is an expense that you normally would not charge; 
there is no use charging it for you do not have it coming 
to you. 
Q. You have a room and meals and automobile expenses? 
A. Yes, sir. 
Q. What part of the $900.00 did you spend on convention 
liquor at that particular time? 
A. I did not spend any. 
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Q. Give us some of the items? 
A.. Meals. You take the buyers out and you have to pay 
for convention space and for shows. 
Q. ,vhere was this? 
A. In Bluefield. 
Q. Have you been able to find anything that will help us 
on these expense items? 
A. No,. sir. 
Q. You say you paid for space: What is that? 
A. Exhibit space and for initiation dues to the convention. 
Q. Where was that, at Bluefield? 
A. Yes, sir. -
Q. In July? 
A. Yes, sir. 
Q. How much did you pay for space? 
A. $12.00. 
Q. What was the initiation fee? 
A. That was included. You have a space that 
page 56 ~costs you $4.50 per day. 
Q. And the convention lasted three days? 
A. Yes, sir. 
Q. What three days were they? 
A. It· does not make any diffeernce if you go in on Monday 
-whether you are there or not, you just pay for the three 
days. If the convention does not open until Tuesday, you 
have to pay for three days-Tuesday, Wednesday and Thurs-
day. 
Q. That slips is for the 7th month and it shows three 
days in Bluefield (referring to Defendant's Exhibit No. 
X-5)? 
A. Yes, sir, and I went in on Monday. 
Q. Have you any automobile mileage on that? 
A. 492 miles. 
Q. And it shows three days in Bluefield? 
A. Yes,· sir. It was 200 miles from Staunton to Bluefield 
and 200 miles back. I would not have to go very far to make 
492 miles. 
Q. You count that 400 miles going back and forth? 
A. Yes, sir. · 
Q. What does the "space" consit of? 
A. A room. 
Q. Your room in the hotel? 
A. Yes, sir. 
Q. Did you pay an thing extra for it? 
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.A. I paid $4.50 per ,day-that is for. the room and space. 
Q. If the room costs you $2.50, then you paid $2.00 extra 
for the space? 
page 57 ~ A. It does not make -any difference what the room 
costs, you pay $4.50 for it. 
Q. You pay $2.50 for the room and $4.00 for the space, both 
would cost you $6.50? 
A. You pay $4.50 for the room and space, all combined. 
Q. Let us get some more items? 
A .. Those items that accumulate every week that you make 
no tabulation of at all. 
Q. Give us some of them? 
A. That is all I can tell you. The Baltimore convention 
must have been the last week in September, because it is 
here "Baltimore" all the way through ( Referring to Defend-
ant's Exhibit No. X-16) . 
Q. The only thing that you can testify to with any defi-
niteness at all with respect to your expenses is what is con-
tained on these weekly slips (Defendant's Exhibits X-1 to 
X-27 inclusive)? 
A. Yes, sir. Expenses, plus the things that I have accounted 
for, which I have not on these papers. I cannot give a 
definite answer. Entertainment, phone calls, car expenses, 
such as repairs. 5% did not cover my car mileage anything 
like. Apples to customers that I sent in December, sent to 
every customer, that I paid for. myself, and the Knox Com-
pany for them formerly. 
Q. Have you any item there at all, shown. in figures, of 
any other expenses that you have defrayed other than the 
weekly statements (Defendants Exhibits Nos. X-1 to X-27 
inclusive) ? 
page 58 ~ A. My advertising truck that was put in the 
territory, they charged that direct to my account, 
and that I do not know. What part of the Baltimore ·conven-· 
tion they charged on my account, I do not konw. All I got 
iA the charge they sent me as my expenses. 
Q. Can you give us any figures at all ~n your expenses, 
other than those contained in these original statements ( De-
fendant's Exhibits X-1 to X-27 inclusive)? 
A. No, sir. 
Q. You say that you were formerly employed by the Loth 
Stove Company? 
A. Yes, sir. 
Q. Between your separation from the Loth Stove Company 
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and the time you worked for the Knox Stove Works was 
a period of about four years? 
A. Yes, sir. 
Q. During that period you worked for the various concerns 
that you told about this morning? 
A. Yes, sir. 
Q. You were employed by the Knox Stove Works in Appal-
achia in the year 1935?, 
A. Yes, sir. 
Q. By one, Mr. J. B. Miller? 
A. Yes, sir. 
Q. At that time was Mr. Miller acting as sales manager, 
or general manager? 
A. He was sales manager. 
Q. As the sales manager, he employed you? 
.A. Yes, sir. 
page 59 ~ Q. That was in what time of the year? 
A. It was also confirmed by Mr. Edmunds, who 
was general manager. 
Q. In what part of the year? 
A. The same time I went down there. 
Q. What time of the year was that? 
A. In the spring. 
Q. How long was it before you went to work for them? 
A.· A short while. · 
Q. A month or two months? 
A. Probably a month or two. I do not recall just exactly 
how long it was. 
Q. So that employment covered the calendar year you were 
then in, to the end of it? 
A. Yes, sir. 
Q. That wquld put it as 1935? 
A. Yes, sir. 
Q. Did you work the calendar year of 1936? 
A. Yes, sir. 
Q. Who employed you then? 
.A. Mr. Miller. 
Q. Was he then general manager or sales manager? 
A. I do not recall what year Mr. Edmunds died. 
Q. Where did he employ you then? 
A. In Knoxville. 
Q. When was that? 
A. At the end of the year. 
Q. That continued on until the year 1938? 
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A. Yes, sir. 
page 60 r Q. The occasion for his varying his general rule in 
1938 was that you said you had an opportunity to 
go somewhere else? 
A. He heard I had. 
Q. ·where did he hear that? 
A. I don't know. 
Q. That being the case, he came to you to forestall your 
going to them? 
A. Yes, sir. 
Q. That was before the vear was up? 
A. Yes, sir. ., 
Q. And he made the arrangement with you? 
A. Yes, sir. 
Q. In the year 1938 or 1030 you got some stoves down here 
from the Knox Stove Works : Please tell us just exactly 
the arrangement you had about those stoves? 
A. I then had opened a furniture store here. . I was not 
in it, but I did not feel I was able to put the money in the 
stoves, yet they knew I could sell stoves in the territory. 
They had been selling to the Staunton Furniture Company, 
and they refused to ship them any more stoves, and they 
wanted to have the stoves in the territory, so we could let 
them have a stove at a time and they could pay for it and 
still carry on, without losing the account, and the stoves were 
shipped in here principally from that stand-point, and I put 
them in my warehouse. Later on they sent me a form-to 
explain that would take a long time. But I could not move 
even one stove out of the warehouse, even to the 
page 61 rStaunton Furniture Company unless they paid for 
it immediately; and I sent it back to the company 
and told them it was impossible to sign it, because Mr. Earl 
Taylor, the Clerk of the Corporation Court, said it practically 
meant the stoves could not be moved. 
Q. Would that be called a trust agreement? 
A. I don't know what it was. 
Q. Do you know what I mean by a trust receipt? 
A. I do not know that I do. 
Q. Did you sign this paper (handing to the witness a paper 
marked "Trust Receipt", dated March 4, 1939)? 
A. Yes, sir, and I have written on it, "Consigned Merchan-
dise", and not a deed of trust to l)e recorded. I went to 
Mr. Taylor (Mr. Earl Taylor, Clerk of the Co11>oration 
Court of Staunton) . They asked me to record it, and I 
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found it would be a breach of trust if I sold one of the stoves, 
so I wrote "Consigned Merchandise" on it and not a trust 
receipt. 
Q. Is that your signature on that paper? 
A. Yes, sir, that is my signature; and I wrote on it, "Con-
signed Merchandise", and not a trust receipt, because they 
told me I could not move the stoves, Mr. Earl Taylor told 
me that. 
Q. Did you return that paper to them after signing it? 
A. They sent it back to me. 
Q. You never did sign that and give it to them? 
A. I sent it to them, marked "Consigned Merchandise." 
Q. Did you sign and send in a duplicate or original of 
what you have before you you (Defendant's Exhibit No. 
I)? 
page 62 r A. I do not recall. 
Q. Did you sign and send in a "Trust Receipt"? 
A. I could not move them, and I could not let the fellow 
have them ; and. I told them they would have to be handled 
otherwis2 or take the stoveJ a way ; that they could not be 
handled. 
· Q. Do you know whether o~· not you did sign and return 
·a 'Trust Receipt to the Company? 
A. I don't know ; I do not recall. 
Q. Did you ever have any correspondence about it? 
A.- Yes, sir, we had correspondence, but I do not remember 
the nature of the correspondence; I have no copies of it. 
Q. Did you sign the Trust Receipts that I show you ( hand-
ing witnesses Trust Rec~ipts, dated March 4, 1939, and Jan-
uary 12, 1_939, respectively, marked Defendant's Exhibits Nos. 
H and I respectively) ? 
A. Yes, sir, but on both I have marked "Consigned Mer-
c·h andise." · . 
Q. You have attempted to make a distinction between · one 
or these papers ·that is recorded and one· that is not recerded. 
\Vhat distinction do you pretend to make by that? 
A. I only went by tl1e Clerk of the Court. I went to talk 
to him about having them recorded; as they requested. He 
said you cannot move one of these stoves if that paper is 
recorded, and I sent them· back and told them it w~s im-
possible to let the Staunton Furniture Company have a 
stove, and I could not move them, and they. might as well 
take them away. 
page 63 ~ Q. What is the distinction, so far as your relation 
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. to the stoves was concerned, if you had or had not 
l'ecorded the T:cust Receipts? 
A. lf they wahted a stove, I would have to secure a re-
lease from the Company to Mr.· Taylor for that particular 
stove and that would have to be recorded before the Stove 
could be delivered to the Staunton· Furniture Company. 
. Q. After you received these stoves, where did you store 
them? · 
A; In the Beverley Furniture Company's warehouse.-
Q. That is in Selma? 
A. Yes, sir. 
Q. It appears here; according to your statement,. that Mr. 
Sanford came through Staunton shortly before you we~e 
discharged? 
A. He wired me that he would · be here and asked me to 
stay here. I did not answer the wire, for he wired me and 
told me to stay in Staunton, and I did not answer him. He 
alilked me to confirm whether I would be here, which I did, 
a.ud he came in. 
Q. What time did he arrive here? When did you first see 
hlm? · 
A. I do not know whether he came and spent the night,. or 
came on the morning train, or whether he came by -- bus. It 
seems to me he came on the bus. 
Q. Did he make any inquiries about the consigned stoves? 
A. Yes, sir, at the store. 
Q. What did he ask? 
page 64 r A. We talked about the territory and -then we--
went over and had dinner at my home, · and w~nt 
back to the store and he asked about the stoves. We -went 
to the warehouse and checked the stoves, and We went to the 
store, and he asked me to pay him for the one ·Dozier had 
sold to Mr. Cleveland and to the Staunton Furniture Company, 
and I paid him for those. He insisted that I sign that 
_ c]ieck, and I gave it to him immediately. He would not 
, let my store manager sign the check, and I signed the check 
and gave it to him. · 
Q. ·when he .discovered there were two stoves missing from 
this batch of stoves, did he not ask you where· the stoves 
were? 
A. Yes, and I told him at the Staunton Department Store, 
and the other one we checked up on and Dozier had sold it 
to Mr. Cleveland. 
Q. Did you not tell Mr.' Sanford that those stoves had been 
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-sold to the Staunton Furniture Company and not paid for? 
A. Yes, sir, one of them hot paid for. -Mr. Cleveland 
had not paid, and I did not thl:nk the Staunton Department 
Store was paid for. 
Q. Didn't you say they had been gotten by the Staunton 
Furniture Company and had not been paid for? 
A. I did not know whether paid for or not, and then I 
went and checked on it. No, I did not tell him they had 
not been paid for or been paid for. He did not ask me 
whether they had been paid for or not. 
. Q. Did not he then ask you to take him to tl1e 
page 65 ~person, or persons, who had bought those stoves? 
A. Yes, sir. 
Q. Did you do that? 
A. Yes, sir. 
Q. To whom did you take him? 
A. The Staunton Department Store, to Mr. Bryan. 
Q. Did you talk to Mr. Bryan? 
A. Yes, sir. 
Q. What did Mr. Strickland say and Mr. Bryan say? 
A. I do not re·call. _ 
Q. Did they say they had been paid for or not? 
· A. That that one stove had been paid for. 
Q. They did not say two had been paid for? 
· A. No, sir ; they did not have two. 
Q. "What was the next thing you did? 
A. ·we went to our store and found the other one had heen 
nold to Mr. Cleveland. 
Q. Had that been paid for? 
A. No, sir. 
Q. The Bryan one had been paid for? 
A. It seems to me it had. 
Q. As a result you paid Mr. Sanford for the stoves? 
A. Yes, sir. 
Q. What took place with respect to the stoves? 
A. Mr. Sanford said he wanted to relieve me of the respon-
sibility of these stoves and take them . to another warehouse, 
and that was perferctly all right with me, and he pro-
ceeded to ask me what transfer we could get, and I got 
the transfer and I went to work and loaded the 
l)age 66 ~stoves. I told him of the different warehouses he 
might make arrangements with and of the Cash 
Grocery Store, and I went over there, he being a stranger, 
and they agreed to ~ke the stoves in for $10.00. Mr. San· 
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ford gave me the $10.00 for that month, and I helped to move 
the stoves down there. · 
Q. Did Mr. Sanford give you a full release for all those . 
stoves? 
A. Yes, sir. 
Q. They ·wer~ placed in the · custody of the Staunton Cash · 
Grocery Company? 
A. Yes, sir. 
Q. That happened what time in April? 
A. I don't know. 
Q. How long before you were discharged? 
A. From there we went back to the station, and he assured· 
me I was 100 % , and he gave me more territory and said he 
,vould help me all he could, and he went to Pittsburgh to 
. meet Mr. Simmons, and I was discharged, I guess, about a 
week after that. 
Q. That was the letter in evidence of April 28th, 1939, ( Plain-
tiff's Exhibit No. 5) ? 
A. Yes, sir. 
Q. How long does it take for a letter to get from Knox-
ville, Tennessee, to Staunton? 
A. This letter took about two days. 
Q. It reached you here about May :first? 
A. Yes, sir. 
Q. Upon getting that letter, what did you do? 
page 67 ~ A. I guess I went hay wire a bit. I just did not 
think what I was doing. I took the letter and read 
it, and I went over to see a lawyer right away. His office 
was jammed, and I rushed in there and said: "I want to 
bring suit for a month's salary," and I did not tell him the 
terms of my contract, and I did not discuss the case with 
him, and I did not tell him how much was involved, and he 
brought suit in Court. He called me up and asked me how 
much was involved, and how long I had been employed, and 
he said : "I am dismissing this thing right now, being in 
civil and police justice's court and not in the Corporation 
Court, you cannot sue but for a certain amount." 
Q. It happens that that suit was brought on an oath made 
by you? 
A. Yes, sir. 
Q. You swore to that account, didn't you? 
A. For only one month's salary, then due, at that time. 
Q. Didn't you swear, on May 1, 1939, before Miss Aileen 
Brown, that the Knox Stove Works owed you $524.00? 
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A. Yes,- sir, up to that date. 
· Q. Please answer yes OI! no. 
Mr. Taylor : The witness is not required to answer "yes"., 
or "no''. He may make any reasonable explanation of his 
actions he wishes. He is not bound by law to make an answer 
"Yes'' or "No", to any question.: 
The Court : That is quite true. He states he did 
page 68 ~sign it and he made -an explanation as to that a-
mount. · 
Mr. Carter: 
· Q. Read to the jury what you swore to there? Is that a 
true copy· of what you swore to ( handing witness a paper) ? 
A.. I don't konw. Did you make· it? 
Q. I think Mr. Taylor furnished it to me. 
Mr. Taylor: I have not got the original. 
The Court : I do not see any reason for going into that 
suit. 
Mr. Carter : I want him to read the statement he swore to 
and I am introducing it in evidence. 
The Court : ,Vhatever he swore to, it· is proper· to read 
to the jury, either the witness or his counsel. · 
Mr. Carter: I call for the original papers, not only of 
this attachment suit, but· of the second attachment suit. 
Mr. Earl Taylor ( Clerk of the Court.) : I think Mr. Carter 
is the last JJerson I let have those papers and he could not 
find them in his office, and none of the other attorneys con-
nected with this matter have been able to find them. They 
are not in my office. 
Mr. Carter: This is in the Civil and Police Justice's Court. 
The Court: If that paper you have purports. to be a true 
copy of it, we will have to use it. 
page 69 ~ Mr." Carter: I will ask Mr. Forest Taylor if he 
has -not got a carbon copy of the petitions filed in 
the first and second attacl1ment cases? 
A. I might have them in my office, but I do not have them 
here. 
(A recess of a few minutes was taken for Mr. Forest Taylor 
to make an investigation of the files in his office, and. on pi~.: 
return Mr. Taylor did not produce the papers asked for). 
Mr. Carter: 
Q. You stated awhile ago that you had for the year 1938 
a yearly contract? 
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· A. Yes, sir. 
Q. I believe you stated exactly what you were supposed to 
receive? · 
A. Yes, sir. 
Q. How much was that? 
A. $250.00, I believe. 
Q. That was a yearly contract, made during the year 1937 
for the year, 1938? 
A. The best I remember that is correct. . 
Q. You were working on that contract, I preswne? 
A. Yes, sir. 
Q. During that year was your monthly salary cut? 
A. I do not recall if it was ever cut. The .com-
page 70 ~pany was having a pretty hard time and they would 
say : "We are having a hard time and we will 
take so much off and put it back and make it up to you at 
the end of the year." I never objected to anything that would 
help the company. 
Q. Was· your salary cut during 1938? 
A. I do not recall. 
Q. You are sure you do not recall about that? 
A. No, l · do not recall.· 
Q. If you . had a yearly contract for the year 1938, you 
would certainly call that to the attention of the head office 
in the event of a cut in salary, would you not? 
A. There is quite a difference between taking something 
off of you and letting you go, with no chance of working up 
with another company. I might have; it would all depend on 
the feeling I would have for the company. 
Q. If you did not feel so kindly, you would have? 
A. If I felt they were taking an unfair advantage of me; 
that the emergency did not exist; if I knew the conditions 
were different, I would have. 
Q. Your contract was a matter of form, not to be relied 
upon by you or the company? 
A. No, sir, assuredly it was not. 
Q. Would it not be passing strange that you would agree 
to a cut if you had a yearly contract for so muGh a month? 
That you would agree that the entire salary could be taken 
from you? 
A. To be restored at the time when they could restore it. I 
have always had that co-operative attitude. 
page 71 ~ Q. Did you have any letters from Mr. Simmons 
during. the year 1938 about your_ salary? 
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A. I guess I did; I do not recall whether I did or not; 
I have no copies of them. 
Q. You seem to have preserved letters favorable to you, 
but you have not preserved the others? 
A. It is a mere incident that I fol;lnd them. 
Q. Did you receive a lette1• from Mr. Simmons during the 
year 1938 with respect to cutting your salary? 
A. I do not recall. 
Q. D.id you or not write to Mr. Simmons in 1938 with re-
spect to cutting your salary? 
A. I do not recall ; I certanly would recognize it if I had 
a chance. 
Q. You say that you have paid a great deal of attention 
to your yearly contract if it-came to a time when a cut should 
be made? 
A. So long as that did not discharge me, or throw me out, 
without provocation, knowing they would restore my income 
when they were on their feet. 
Q. Why would you be writing to Mr. Simmons if your 
transactions had all been. with Mr. Miller? 
A. Mr. Simmons was sales manager. 
Q. Whose duty was it to hire and fire the salesmen? 
A. Mr. Miller's. I could finally appeal to him. I would 
go to him as the last restort, and if he would not give me a 
square deal, I could go to the president. 
Q. ·whose duty was it to hire and fire the salesmen? 
page 72 t A. I would say Mr. Miller's because he was the 
general manager. 
Q. What were the duties of the sales manager? 
A. I do not know that. 
Q. Didn't you state it was the sales manager's duty to 
employ the salesmen? 
A. It. has been in several cases, but that- always had to be 
confirmed by Mr. Miller. 
Q. We are talking about their original employment? 
A. Mr. Simmons did not hire me; I was there, and he just 
worked along with me. 
Q. Did Mr. Simmons ever wirte you? 
A. I do not recall any correspondence; he was always very 
nice to me. 
Q. I hand you a copy of a letter, dated July 6, 1938, ad-
dressed to R. P. Wall, 716 Selma Blvd., Staunton, Va., and ask 
you if you received that letter? 
A. Yes, I believe he wrote me that letter. 
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Q. Will you say definitely whether that letter was written 
to you? 
A. I said I believe he did. 
Q. Who was the man who wrote that letter? 
A. It has "Sales Manager" on it, and I judge it was Mr. 
Simmons. 
Q. Do you have any recollection of receiving that letter? 
A. Yes, sir, I think I did. 
Q. Did you answer it? 
A. I think I did. 
page 73 ~ Q. ·what was the answer to it? 
A. I do not recall ; it is mighty hard to remember 
when you answer a letter like that. 
Q. I have marked this letter "Defendant's Exhibit No. A", 
and herewith file it; and I will ask you to read that letter 
to the jury? 
A. (Witness reads the letter, as follows:) 
"DEFENDANT'S EXHIBIT NO. A 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
July 6, 1938. 
Dear R. P. 
Enclosed is sales report for first sL~ months of this year 
showing total of your shipments up to July 1; also your 
draw and expense. 
You will note your sales percentage is very high, namely, 
85%. 
: We know conditions in the coal fields have been very bad 
and that it is no fault of your own that your sales cost is 
running so high. But we do feel that when business is _poor 
you should watch your expense that is one way we can re-
duce the selling cost. For example, it looks to the writer 
that you are covering far too many miles each week. For 
the past five weeks your mileage has been running better than 
eight to nine hundred miles per week and we feel :that that is 
entirely too many miles. vVe realize that occasional-
page 74 ~ly you do have some extra driving to do in order to get 
certain things done, but when it comes to averaging 
better than 800 miles a week, it is just simply out of the ques-
tion. 
We hope you will take this letter in the spirit in which 
it is written. 
8~ Supreme Court of Appeals of Virginia 
R. P. Wall 
We have.- had. _instructions to reduce overhead in the Sales 
Department and there are only th1·ee ways this can be done. 
First, by reducing traveling expenses. Second, reduce the 
salesmen's monthly draw. Third, increase sales. Of course, 
· the last ·mentioned is the way we would like to · do this. We 
know you will cooperate 100 per cent with us. 
. When m~king out your weekly expense book in the future, 
fill in, in your book the speedometer reading for each day 
in the space provided in your expense book. 
With the writer's personal regards and best wishes, we are 
Yours· truly, 
KNOX STOVE WORKS 
WPS/A -Sales Manager" 
page 75 r Q. Who was that Sales Manager? 
A. That was Mr. Simmons. 
Q. Did you receive the original copy of a letter, of which 
this is a corbon copy, dated July 18, 1938, from Mr. Sim-
mons? 
A. It seems to me I did. 
Q. Did you or did you not receive that letter? 
A. I think so. 
Q. I have marked this letter "Defendant's Exhibit No. B", 
and herewith file it, and I ask you to read that letter to the 
~cy? . 
A. (Witness reading the letter, as follows:) 
"DEFENDANT'S EXHIBIT NO. B 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear R. P. :-
July 18, 1938 
If you think we sit here and write letters for pastime you 
are badly mistaken. · 
On July 6th we wrote you that expenses must be cut to 
a minimum. This morning your expense book for the last 
week came in for the amount of $65.08. 
Here, we just cannot figure it out. Your expense book for 
last week shows you spent Sunday, Monday, Tuesday, Wed· 
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nesday and Thursday in Bluefield and home on Friday and yet 
your car mileage was 627 miles. How you covered that many 
miles is beyond us-as the mileage one way from 
page 76 ~Staunton to Bluefield is 200 miles. We are holding. 
your expense book ·until we hear from you, as we 
feel there is some mistake. · 
Sometime ago we asked that you send in each week a route 
sheet showing towns and mail points; ·also asked that you 
give us your speedometer reading for each day and reports 
on your daily calls. All of these requests have been ignored 
by you. 
After all is said and done you are working for the Knox 
Stove Works and we ask that you comply with a few of their 
requests. 
You told the writer over the telephone last week you would· 
be in .High Point a couple of days this week, but you failed 
to send in a mail address so am sending this letter to Staunton.· 
Mr. Miller has laid down the law to every one here and 
he means just what he says-that empenses and overhead must 
be cut to the bone. 
We have been forced to let some of· the men go. High ex-
penses and low volmne of business is the cause of this. 
Awaiting a reply from you, we are 
· Yours very truly, 
KNOX STOVE WORKS, -
WPS/h · Sales Manager." 
page 77 ~ Q. That letter was written by Mr. Simmons? 
A. I judge it was. 
Q. You know it was? . 
A. I would not know unless his name was signed to it. 
Q. Did you receive that letter from Mr. Simmons or not? 
A. I think so. 
Q. Now, as to the reply to that letter : Did you reply to 
Mr. Simmons? 
A. I do not recall. 
Q. I now hand you a letter that contains six pages that 
I l1ave no desire to put in the record except parts of it. Some 
parts of it I can read and some parts I cannot. I will ask 
you if you wrote that letter and to whom it is addressed? 
A. Yes, sir, I wrote it, and it is addressed, as follows : 
"Knox Stove Works, Knoxville, Tenn. Dear l\iir. Simmons:" 
. Q. I have marked that letter "Defendant's Exhibit No. C", 
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and herewith file it, and I will ask you to read it to the 
jury? 
A. ( Witness reading the letter, as follows : ) 
"DEFENDANT'S EXHIBIT NO. C 
HOTEL GORE 
Clarksburg, W. Va. 
7/24/38 
Knox Stove Works, 
Knoxville, Tenn. 
Dear Mr. Simmons:-
Sunday last week, I drove to High Point to meet 
page 78 ~Jimmy Hillman, Gen. Pur. Agt. for the Berwind 
White Coal Co. I waited for him until Tuesday 
night and after learning he- would not be able to meet me 
due to unnecessary delay until the following week. Tuesday 
evening I drove on to Winston to 1mt Mr. R. L. Early in the 
Baptist Hospital. Wednesday morning after seeing that Mr. 
Early was cared for I left for home. Early Thursday I started 
north over Route No. 250 as you advised. Between Mon-
terey and Elkins I slipped off the road passing a steam shovel 
on narrow road bending rear axel and wheel which delayed 
me until late that evening. Friday morning I called on Har-
man Furn. Co., ·wmside Hard. & Furn. Co., Elkins, W. Va., 
Buchanan Furn. Co., Buchanan, vV. Va., Philippi Hard. & 
]''urn. Co., Philippi, W. Va., and J. Lee Evan Furn. Co. The 
last party was out so I expect to make this call Monday. 
Saturday was spent in The Palace Furn. Co., Clarksburg, W. 
Va. 
While I did not get any business by going to meet Mr. Hill-
man I did put in good time with Mr. Early. I went over my 
low volume with him and he is going to give me all the heater 
business this fall together with several cars of ranges. Their 
business is getting good aagin. I also had a long talk with 
Mayo from M. C. Thomas Co., and made a date to see him 
shortly to make U}) his fall requirements. 
Tomorrow I will go to Fairmont, Grafton, Washington, 
Pa., and Uniontown, or at least as far as the time will per-
mit. I will be guide by what information I gather for the rest 
of the week. It is hard to make a route when I do not know 
myself where to go to the best advantage. While I am up 
here I want to visit the Koppers stores in the Fairmont 
district. 
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Enclosed you will find my expense account. It is larger 
than I want to send in, however, I think it best to turn in 
the amount and let the company send what ever part they 
can stand. You can count on me doing my part in order 
for us to carry on. If it is necessary to take m,y salary away 
from m,e to keep things going, do it. 
Please understand, I am just as worried as any body about 
business. I also am doing my very best to come through. 
I likewise need encouragement after order less week for one feels 
Lad enough. Any thing that Mr. Miller wants to cut off of 
my e:J)pense or salary will be 0. K., and I'll stand back of 
him 100% if it is necessary. 
page 79 ~ Within the next 30 days I will be able to change 
the whole picture as far as I am concerned. In 
other words the success of Knox Stoves means as much to me 
as· anyone and I am willing to do my part. 
Attached you will find detail report of calls made on the 
trip north. 
·with best wishes, I am 
Yours truly 
R. P." 
page 80 ~ Q. That is a letter that would be expected to be 
written to Mr. Miller if he was the man you were 
looking to for everything? 
A. Mr. Miller made the contracts and Mr. Simmons was 
sales manager. I would try to pacify him; I had two bosses 
instead of one. 
Q. Your correspondence seems to have been with Mr. Sim-
mons? 
A. Because he had talked to me about sales. 
Q. That letter was written about three months before you 
claim to have made the contract for 1939? 
A. It looks like it, sir. 
Q. Explain why you did make that contract with Mr. Sim-
mons? 
A. Because Mr. Simmons was then devoting his time to sales, 
and he was in dead earnest to get our sales up. They were 
falling off; it was no fault of anybody that I could see; all 
going as hard as we could go. Sales were slipping and every-
body's sales were slipping; not . only us but every salesman 
. was slipping. 
Q. From these three letters just introduced ( Defendant's 
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Exhibits Nos. A, B, and C) what ever your motives may have 
been, Mr. Simmons and you were the two people in that 
correspondence? 
A. Yes, sir. 
Q. They were more or less giving you employment? 
A. Yes, sir, and the previous letter shows Mr. Miller was 
also telling Mr. Siqunons. 
Q. In view of the fact that you had these letters from Mr. 
Simmons in the late summer, how do you explain 
page 81 ~t~at you made this contract with Mr. Miller rather 
than Mr. Simmons? 
A. Mr. l\'Iiller would not let anybody make a contract, not 
even the sales manager. He would take us in the room 
separately, and I did not know what the other salesmen were 
getting; I did not know that. 
Q. "'Why was it, if Mr. Simmons was the man who was jog-
ging you up about your sales, and was the man you were 
writting to, telling him you would take this cut, how do you 
explain going to Mr. Miller to get a contract rather than to 
Mr. Simmons? 
A. I did not go; he came and wanted to know why I was leav-
ing the company. 
Q. How do you explain that? 
A. Mr. Miller hired Mr. Simmons and was his boss. 
Q. If your explanation is correct, why did not Mr. Miller 
write those letters? 
A. I don't lmow. 
Q. Was it contemplated to sign any contract about your 
employment for· the year 1939? 
A. I had always had an oral contract, although some sales-
men had written contracts. 
Q. Was it your intention that you would have a written 
contract for the year 1939?. 
A. No, sir, no more than he wrote to confirm what I had 
in the others. 
Q. "'When Mr. Miller made the contract with you, was it or 
was it not your idea that later on he would reduce that to 
writing? 
A. I did not think it was necessary. He had lived 
page 82 ~up to everything he had said. He carried me when 
I was down, and I carried them when they were 
down. 
Q. It was not contemplated on your part to reduce that 
contract to writing? 
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A. No, sir. 
Q. Was there any discussion of it with anybody? 
A. I do not 1·ecall any discussion as to a written contract. 
Q. That was the contract you entered into for the fall 
of 1938 and for the year 1939? 
A. Yes, sir. 
Q. Did you write Mr. Miller a letter, containing this lan-
guage, on May 1, 1939 : · 
"Just after you discontinued your services as Vice- Presi-
dent and General Manager of Knox Stove Works, you wrote 
me that I should give tl1e new management the same co-opera-
tive support that I had given you. I would have done this even 
though you had not written me, but naturally the letter you 
wrote me made it more necessary for me to exert myself, 
therefore, I secured business out of the coal :fields that nat-
urally would. not have been written until after the new con-
tract was signed.'' 
What did you mean by that? 
A. Do you know the coal fields? 
Q. Yes, sir. 
A. In effect John L. Lewis runs the financial people of 
West Virginia as far as he can. He set the dead line, and 
said : "We will go out on strike unless the wages 
page 83 ~are increasing, so the buyers in that ·field are skep-
tical about stocking a large amount .. Not knowing 
how long the unions will hold the men out of work, they just 
do not want to buy a lot of merchandise. If the men 
are out three months on strike, it will take them three 
months to make back their excess expenses. When I said in 
that letter : "I secured business out of the coal fields that 
naturally would not have been written until after the new 
contract was signed." I meant this: I went to my buyers 
that were influential, and I said : "I cannot get any business 
now ; you have got money enough, will you buy the stoves and 
put them in the warehouse, and place this business to the 
company while I need it worse?" That is all I meant by 
''securing business"-merely asking some one to help me when 
I needed it most. 
Q. This "ne.w Contract" was what? 
A. Between the coal operators and the miners. 
Q. That did not have reference to your contract at all? 
A. No, sir, between the coal operators and the miners. 
Q. Why would Mr. Miller's letter make it more necessary 
• for you to exert yourself? 
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A. Because any new man coming on the -job does not know 
who is who. 
Q. Any new man? Then you were doing this for Mr. Sim-
mons, were you? 
A. From lfr. Sanford. Their business was down. We were 
not producing, and I was trying to put in as much business 
as I could. I asked my friends to put the merchan-
page 84 ~dise in the ware-houses, to help me with my vol-
ume. It was the only way I had out. 
Q. When-you wrote to Mr. Miller, did you ask him to have 
his answer notarized? 
A. I believe I did ; I am not positive of that. 
Mr. Taylor: I object to the manner of this examination. 
I ask that Mr. Carter introduce both ,van's letter to Miller 
and Miller's reply. 
The Court : I do not think this method of examination is 
clear to the Court or to the jury. If that letter is in the 
interrogatories, please take it out and read it from the inter-
rogatories. 
Mr. Taylor: I would like both letters read to the jury. 
The Court: I cannot require Mr. Carter to read them to 
the jury. 
Mr. Carter: 
Q. Look at this letter, which is in evidence (referring to 
carbon copy of letter, filed in the Court records on March 
25, 1940), dated May l, 1939, and I ask you if you said any-
thing about the letter being notarized? 
The Court: What relevancy to the issue has the question 
of the letter being notarized? 
Mr. Carter: Our contention is that this is an 
page 85 ~attempt to make a perfect case between Mr. Miller 
and Mr. Wall, an attempt on the part of Mr. Miller 
and Mr. Wall to make up a perfect case. Mr. Miller, in his 
answer to Mr. Wall's letter said: "As per your request I 
am having this notarized," and it is notarized, but I cannot 
find any request in ].\fr. }filler's letter for it. 
Mr. Wall: 
A. It seems to me, after this letter was written ( refering 
to his letter to Mr. Miller of May 1, 1939) , I talked to my 
attorney, and he felt it should be notarized, and I wired Mr. 
Miller, or wrote him, and asked him to have it notarized. 
I did not lmow what he would do, ~nd I asked him to have 
it notarized. 
Q. Did you ask him to notarize it after he answered it? • 
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A. I think it was after-no, it must have been when I 
wrote. 
Q. Does that letter say anything about receiving more 
tl1an one letter? Read the first line? 
A. (witness reading from letter of May 1, 1939, addressed 
to J. B. Miller) : 
"I have just received a letter from Knox Stove Works 
which is very distm·bing.". · 
Q. Does that say anything about letters? 
A. No, sir. 
Q. Read the last line before the signature? 
A. (Witness reading from the same letter:) 
"Won't you please write me immediately and answer the 
above question?" 
page 86 ~ Q. Read the last line of Mr. Miller's letter in 
answer to this? 
Mr. Taylor: I do not like to object to counsel's examination, 
but it seems to me he is going far a-field and introducing 
a lot of evidence that is not relevant and that he is taking 
a great length of time. Nevertheless, I can do nothing but 
suggest that he expedite his examination of this witness. 
The Court: The usual rule about documents and letters 
iR to ask the witness to examine and identify them and read 
them. Every letter, properly identified and introduced in 
evidence, through interrogatories and pleadings will have 
to be read and Mr. Carter can cross examine him as to them. 
It has not been exactly clear to me-and the purpose is to 
get the evidence before the jury clearly-I think we will 
all benefit if that rule is followed. It is very confusing for 
him to read a line from a letter. 
l\Ir. Carter: These letters are in the record. One if from 
Mr. "\Vall to Mr. Miller, dated May 1, 1939, and the other is 
Mr. Miller's letter, in answer to that, dated }fay 22, 1939. 
It is mighty simple, I think. I asked Mr. Wall the simple 
question if he asked Mr. Miller in llis letter to have his answer 
to that letter notarized; and he said he thought he 
page 87 ~did. I asked him to refresh llis memory, and he 
said it was not in the letter ( referring to the ·1ette1• 
of May 1, 1939) , and I showed him l\Ir. Miller's reply, saying 
he was notarizing the letter at his request . 
Mr. \Vall: 
A. I must have asked him or he would not have notarized it. 
Q. While you have been connected with the compa~, havQ 
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there been any discharge during the year, in the middle of 
the year, of salesmen'? 
A. I don't know. 
Q. Do you recall a man named Everett Sumner? 
A. I know him. · 
Q. Do you know when he severed his relations with the 
company? 
A. No, sir. 
Q. Do you know a man named J. Mac Thomas? 
A. He said he resigned. 
Q. At the end of the year, or the middle of the year? 
A. I don't know. 
Q. Do you know a man named· Don Miller? 
A. Yes, sir. 
Q. Did he resign? 
A. I don't know anything what transpired about that. 
Q. At the end of any month the company was at liberty to 
terminate the services of any man. 
A. I know nothing about the official business of the com-
pany. 
page 88 r Q. ,vas not that generally known? 
A. I do not know. 
REDIRECT EXAMINA'ii!ON 
By l\Ir. Taylor: 
Q. When Mr. Carter was examining you before lunch and 
after about the statement that you filed, in answer to in-
tPrrogatories, about your earning·s and commissions and ex-
penses in selling for the United States Stove Company, from 
whom did you secure the figures that you filed, in answer to 
those interrogatot·ies, in respect to your commissions and 
expenses? · 
A. From Mr. Ralston. 
Q. From your present eI)lployer, upon written request that 
they furnish your attomey a statement for the monthly com-
Ill issions and the gross commissions and also the expenses? 
A. Yes, sir. 
Q. Is that the basis of your answer to those interrogatories, 
the information furnished you by your employer? 
A. Yes, sir. 
Q. You have been interrogated concerning certain expense 
accounts that you sent in to the company during the pe1iod 
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you worked in 1930 : vVas that all the expense you incurred 
iu 1939? 
A. I only sent those in merely to get. a drawing allowance 
that I needed to carry me to the next week. 
Q. Is it your contention from tT une 11, 1939, when you 
started to work ,·rith the United States Stove Com-
page 89 ~pany, through the balance of the year 1939, that 
you made no net earnings from the United States 
Stove Company? 
A. Absolutely, no earnings. 
Q. Do those slips cover any such expenses as car repairs, 
etc? 
A. No, sir. 
Q. Any expenses to conventions or other incidental ex-
penses of selling, such as entertainment? 
.A.. No, sir, for I never have put them down in one of these. 
I felt most of the fellows remitted to me for any entertain-
ment I did. 
Q. Do those items cover the advertising expenses in your 
territory? 
A. No, sir. 
Q. Is the advertising expense in your territory cliarged 
to your account by the home office? 
A. A certain amount, but what amount I never asked them. 
Q. The statements are figures that the United States Stove 
Company gave you as your expenses in 1939? 
A. Yes, sir. 
Mr. Carter: If it is the contention that that is his evi-
dence, I object to that. I have no chance to examine the com-
pany about them. It is his own testimony that is involved 
here. 
The Court : He filed that as a statement of his expenses; his 
statement under oath. Now he states where he got the figures 
from. If he did not keep any records himself, I see no objec-
tion to his stating that. 
page 90 ~ Mr. Carter: The only thing he has testified to 
at all is in a very indefinite way as to the incidental 
expenses. 
The Comt : 'l.'hose separate slips that he has got from the 
17th of June to tl1e end of the year are records that he kept 
himself? 
A. Yes, sir. 
Q. They total up to $1,353.29? ( Referring to Defendant's 
Exhibits Nos. X-1 to X-27 inclusiYe ). 
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A. Yes, sir. 
Q. His statement filed under oath is for $2253.29? 
A. Yes, sir. 
Q: He says he had no records for the difference? 
A. Yes, sir, that is right. 
Mr. Taylor: He has a right to explain where he got the 
data from to support his account or statement that he earned 
no net earnings. He could make other cl1arges that he did 
not send in on these weekly slips. ( Defendant's Exhibits 
X-1 to x-·27 Inclusive). 
The Court: He should have brought the company here. 
He testified he did not keep any records. We have permitted 
him to say what he thought covered the $900.00 difference. 
Mr. Taylor : I am now asking him to prove that. The fact 
is l\Ir. Carter asked him where he got the information from: 
The Court: He can state where he got it from 
page 91 ~but he cannot particularize. 
Mr. Carter : As I understand the Court, the 
only relevant evidence here as to his expenses is what Mr. 
·wan has testified to, using these weekly expenses accounts 
as memoranda (Defendant's Exhibits Nos. X-1 to X-27 in-
clusive)? 
The Court : That is right and his personal recollection 
about the $900.00 adidtional-not what any one told him-
because he said he had no records. 
Mr. Taylor: 
Q. In addition to the items that appear on these expense 
accounts that you sent in ( Defendant's Exhibits Nos. X-1 
to X-27 inclusive), do you have any further personal recollec-
tion of any items of expense that you incurred in working 
this territory from June 11, 1939, to the end of the year 1939? 
A. I had used- my car. 
Q. Can you tell the jury. from the interrogatories you filed? 
You said you made no net earnings from the United States 
Stove Company, yet you drew $2021.92 in commissions: If 
you made no net earnings, you must show your expense ex-
ceeded the net earnings in working that territory for that 
to be true:· J)o you understand that? 
A. Yes, sir. 
Q. The statements you have filed only amount to $1,353.29. 
You earned $2021.!)2 in commissions. Do you know of any 
additional expenses, in addition to this $1,353.29? 
page 92 ~ A. My expenses- to conventions, to Baltimore and 
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Bluefield; additional expenses on my car that I did 
not account for; entertainment that I did not put down, these 
are the only things that accounts for it. 
. Q. For t4ose items you have no figures? 
A. No, sir. 
Q. You stated you had some expenses in connection with 
those items? 
A. Yes, sir. 
Q. Did you or did you not state on your oath that you did 
11ot make any net earnings on your commissions during the 
time you worked for the United States Stove Co., in 1939? 
A. No, sir. 
Q. Did your total expenses exceed your gross income by 
commissions? 
A. Yes, sir. 
Q. During the whole tim~ you were with the Knox Stove 
Works, the five years you were with them, did you make a 
contract of employment each year with Mr. Miller? 
A. Yes, sir. 
Q. Did you ever make it with a sales manager, or an acting 
sales manager? 
A. No, sir. 
Q. Each year you made it with Mr. Miller? 
A. Yes, sir. 
Q. That was made from year to year? 
A. Yes, sir. 
Q. At one time you testified your salary was reduced by 
your consent, at the request of Mr. l\filler, reduced 10%, from 
$275.00 to $247.50? 
page 93 ~ A. Yes, sir. 
Q. That would be $27.50? 
A. Yes, sir. 
Q. That brought it down to $24 7.50? 
A. Yes, sir. 
Q. Was that the contract you had in 1938? 
A. Yes, sir, that is the best of my recollection. 
Q. Your contract was to continue for the year 1939 at the 
same salary you were earning? · 
A. Yes, sir. 
Q. Which was $24 7.50? 
A. That is right. 
Q. It seems that the chief complaint of the Knox Stove 
Works concerning you was your high travelling expenses, 
mostly on car mileage? 
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A. Yes, sir. 
Q. Did you request them to let you have a company car? 
A. Yes, sir. 
Q. Did you make that request of Mr Miller? 
A. Mr. l\:Iiller and Mr. Simmons. I asked l\fr. Simmons first, 
and he said he would have to talk to Mr. :Miller, and he said 
definitely no. 
Q. They kept you on your five cents basis a mile on the 
car? 
A. Yes, sir 
Q. What would you say would be your average expenses 
during the last several years you worked for the Knox Stove 
Works? 
A. They would run up as high as $70.00 per week. 
page 94 ~ I went 400 miles in and out. It cost $20.00 to go 
to and from my territory. 
Q. Have your expenses at any time run to $80.00 per week? 
A. Yes, sir. 
Q. Did they run some weeks as high as $100.00? 
A. Yes, sir. . 
Q. You would say your average would run from $60.00 to 
$70.00 or better? 
A. Yes, sir. 
Q. I want to read the two letters to the jury. Just after 
you were discharged, and when you were perturbed, you 
wrote to Mr. Miller on :Uay 1, 1939? 
A. Yes, sir. 
Q. Captain Carter requested you to file in this Court, in 
answer to interrogatories, a copy of the letter .you wrote to 
Mr. Miller and a copy of his reply? 
A. Yes, sir. 
Q. And you did so file them? 
A. Yes, sir. 
Q. With the Court's permission, I will now read these two 
lE::tters, which are in evidence, having been filed in the Clerk's 
office of this court on March 25, 1940. ( Counsel reads the 
first letter, as follows:) 
page. 95 ~ · 
l\Ir. J. B. Miller, 
P. 0. Box 1253 
Knoxville, Tenn. 
"Staunton, Va., 
May 1, 1939 
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M,y dear Mr. Miller :-
I have just received a letter from Knox Stove Works which 
is very disturbing. It seems that right out of a clear blue 
sky, my services are no longer needed. Mr. Hugh "\V. Sand-
ford, Vice-President and General Manager, has requested me 
to send in my sales kit, before he would make settlement even 
on my past month's salary and accumulated expense accoun~, 
however, he failed to consider my contract for the year of 1939. 
Just after you discontinued your services as Vice-President 
and General Manager of Knox Stove Works, you wrote me 
that I should give the new management the same co-operative 
support that I had given you. I would have done this even 
though you had not written me, but naturally the letter you 
wrote me made it more necessary for me to exert myself, 
therefore, I secured business out of the coal :fields that nat-
urally would not have been written until after the new contract 
was signed. 
There are a few questions that I would like to have you 
answer, as quickly as possible, dut to the fact that I expect 
to take legal action to collect as per verba contract made in 
the presence of your secretary. 
In the :first place, I believe I am correct when I say that 
you and I had never had any need of written contract, as each 
year was carried out as agreed previously. I was hired from 
year to year and your word was good with me the same as I 
believe mine was with you. 
FIRST : did you, or did you not, prior to the end of the 
last year, assure me, that our relationship .would continue for 
the twelve months' period of 1939? 
SECOND : did you, or did you not, also confirm this the 
night of the sales dinner before I left to return to Staunton? 
'fHIRD : Did you, at any time, indicate to me, prior to the 
first of the year that my se,·vices were unsatisfactory, so 
that I could, at" that tiine, have made the new connection whom 
you knew wanted me? 
~,OURTH: Did you or did you not, since the first of the 
year, even indicate to me, at any time, that my services were 
unsatisfactory? In other words, did you not verbally give me 
to under·stand, as active Vice-President and General Manager 
of the Knox Stove "\iVorks, that I had employment with Knox 
Stove 
page 96 ~ Page No. 2 
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Works for the year 1930 on a monthly pay of twelve months 
period at $24 7.50 per month, less social security tax of one 
per cent, plus my traveling expense, with car mileage to be 
included on same at 5c per mile? 
FIFTH : did you or did you not, agree to cancel all pur-
clrnses or adyances whether it be money or merchandise, as 
of calendar year settlement. 
SL~TH : did we, or did we not, agree that each year stood 
on its own feet? In other words, if I was paid more money 
during any one year than the selling expense you set up, the 
slate was to be wiped clean. 
SEVENTH: Did you or did you not, agree to allow me to 
take orders for furniture in my territory while I was traveling 
for Knox? 
I am sure Mr. Simmons, your Sales-Manager, knew this, 
also, as it was discussed at the sales meeting, January 1939 ; 
also he was with me when I wrote an order during the year 
of 1938, for Junior Mercantile Company, Omar, West Vir-
ginia. 
EIGHTH: did I, or did I not, request a company-owned 
car from both you and Mr. Simmons so that I might reduce 
my high sales expense? Didn't both of you, at the last sales 
meeting, held in January, 1939, tell me that this would have 
to wait for a little while? I realize my expense was high,· 
but it was all on account of my car expense and the fact 
that I was living on the edge of my territory. 
NINTH: did you not agree, at the last sales dinner, for 
me to discontinue sending in dealer report sheets as I felt 
it was entirely unnecessary and retarded my efforts? I do 
not wish to cause you any embarrassment or put you on the 
spot in answering these questions. If I did not know that you 
stood behind what you said, then I would not have written 
you at this time. I have always had a square .deal from you ; 
likewise I have always tried to give you one. 
I do not feel that Knox Stove Works had any reason to 
treat me the way I have been treated. In fact, I have letters 
from Mr. Hugh W. Sanford, Jr., now Vice-President and 
General Manager, commending me on my loyalty, ~o-opera-
tive spirit and previous sales record, in view of the conditions 
under which I was traveling. Not once did he indicate that 
my services would not be needed until a special delivery 
letter arrived on April 29. Won't you please write me im-
mediately and answer the above question? 
Very truly yours, 
RPW :DJM R. P. WALL" 
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page 97 r Q. Was this letter written before you ever advised 
with counsel? 
A. Yes, sir: 
Q. And -without the aid or advice· of counsel? 
A. Yes, sir. 
Q. You were talking about the miner's contract, when you 
said : "until after the new contract was signed"? 
A:. Yes, sir. 
Q. ( Counsel reads the letter of May 22, 1939, as follows : ) 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear Mr. ·wall:-
"l\iay 22, .1939, 
Answering your registered letter, dated May 1st. The fact 
that you sent this registered mail would indicate you had 
written previously, but I can assure you that this is the 
first communication that I have received from you. I have 
Leen in and out of the city quite a lot lately and this, to-
gether with the fact that my _personal mail has apparently 
not been reaching me, may be the cause of your previous com-
munications not being received. I do not know whether 
my personal mail has been getting into Knox Stove Works 
box or not, but at any rate there has been some sort of a 
mix-up. Now to answer your letter, which I will take para.;. 
graph by paragraph. . 
Your first paragraph comes as quite a surprise to me, not 
so much the way you have been treated, !mowing the present 
manage~1ent as I do, that is not so surprising, but to eliminate 
a productive salesman and territory is something that I 
cannot quite understand. 
As regards your second paragraph, I am very pleased to 
lmow that you secured business in the coal fields for Knox 
Stove "'\Vorks, during. these troubled times. How you were 
able to accomplish this is beyond me and certainly is sufficient 
recommendation in itself for your ability as a salesman. 
Yes, I did ask you to give the new management the same kind 
of support you had given me. I had pride in what I had 
accomplished in building Knox Stove Works. I wanted them 
to continue to progress, even though I was no longer con-
nected with them. No man likes to see eight years of effort 
1mlled down and .wasted. 
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Referring to- paragraph 4. It is standard practice in the 
stove industry and 1.or that matter in a great many others, 
to hire a salesman on a yearly basis. Due to the seasonal 
fluctuations in stove sales, all experienced stove salesmen 
make their new connections, if one is to be made, at the be-
ginning of each year. '!'his rule, of course, was applied to 
the relationship existing between yourself and Knox Stove 
·works, at the time I was Vice-President and General Man-
ager of that Company. There never was any question in 
my mind but what you had a years contract, which could 
only be terminated by insubordination, or some such cause. 
I have had cases in my experience where salesmen failed 
to produce during the year and whenever this happened, I 
always made it a point to reach a mutually satisfactory set-
tlement between the company and the salesmen, through 
personal conference. 
Ref erring to paragraph 5, yours marked "First"-Yes, I 
definitely did tell you that our relationship would continue 
for the year 1939. The occasion for this assurance was the time 
that I questioned you relative to rumors that had reached me 
to the effect that the Brown Stove ,v orks of Cleveland, 
Tennessee, were after your serYices. This covers Paragraph 
7, marked "Third", of your letter. I confirmed this with you 
on the evening before our annual sales dinner. This answers 
you paragraph 6, marked "Second". 
Answering paragraph 8, yours marked "Fourth", on page 
2. No, I never indicated to you that your sevices were un-
satisfactory because they were entirely satisfactory, and I 
did agree that you would be employed by Knox Stove Works 
for 1939 at the salary indicated and that we would pay your 
traveling expenses, including your car expense at the rate 
of 5c per mile. · 
Paragraph 9 and 10, yours marked "Fifth and Si~th" pagi 
2. I did agree to cancel all advances given you during each 
calendar year and that each year would stand on its own 
feet. ,Vhether these advances were made in the form of money 
or other considerations made no differences. ,v e did however 
make a separate agreement in 1939 as regards the gas stoveH 
that were shipped to the Beverley Furniture Company, which 
Company I believe you own in· part, or in whole. My reasons 
for this agreement were first, the company had control over 
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any advances made and second, you were working on a sal· 
ary with no agreed upon bonus, such as some of the other 
salesmen had. 
Paragraph 11, yours marked "Seven", page 2. I did agree 
to allow you to take orders for furniture while calling on 
stoves accounts in your territory. You came to me before 
you took on the furniture account and got my approval at 
that time. 
· Paragraph 13, yours marked "Eighth", page 2. You did 
request that we furnish you a company car and Mr. Simmons 
and the writer 
page 99 ~ Page No. 3 
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discussed this between oursalves during the sales meeting. 
I did refuse to purchase a company car at that time be-
cause I had other plans in mind for reduction of car mileage 
expense, ,vhich plans were not at that time completed. 
Answering paragraJlh 14, yours marked "Nine" page 2. 
I did advise you to discontinue sending in dealer report 
sheets, because of, the unnecessary expense attached to this 
type of report arid the small amount of value that the com-
pany was able to receive from the expense and time in maki:µg 
out these reports. 
Answering paragraph 15 and 16, you are not putting me 
on the spot nor does it cause me any embarrassment to reply 
to yOli.r letter. I have answered your questions truthfully 
and have always made it a point to try and never make state-
ments that couldn't back up, nor, ever be embarrassed for. 
anything I had ever done. 
I am certainly sorry that the new management of Knox 
Stove vVorks have treated you as your letter indicates. If 
I were in position to furnish you employment right now, I 
would do so, because as you know, I have always considered 
you a loyal and valuable salesman. Your selling expense 
it is true runs a little higher than other salesmen, but at 
the same time you always sold the high priced end of the 
line and thereby produced more profit for the company than 
some of the other men. We would stand a higher 
selling cost on this type of sales, because of the amount of 
over-head that was absorbed and the larger dollar volum~ 
per unit. I really believe that someone in the Knox Stove 
\Vorks has made a serious mistake and I dislike very much 
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the thought of your having to start any kind of legal action 
against them. 
Personally, I always feel that these kind of controversies 
should be settled through conference. As you know they 
have no one at Knox Stove Works at pr.esent with any real 
business experience, with the exception of Mr. H. W. Sap.ford, 
Sr., and I very seriously doubt if he knows all that is going 
on in the management of the affairs of the company .. As per 
your request I am having this notarized. 
Your very truly, 
J.B. MILLER 
Sworn to and subscribed be.fore me this 22nd day of May, 
1939. My commission expires April 10, 1943. 
ALICE E. WILLIAMS 
Notary Public for Knox County, Tenn." 
page 100 ~ Q. This letter was written to Mr. Miller- before 
you ever went over this matter in detail with coun-
sel? 
A. Yes, sir. 
RECROSS EXAMINATION 
By Mr. Carter: 
Q. Have you the original of that letter of Mr. Millers'? 
Mr. Taylor : Here it is. 
Mr. Carter: 
Q. Mr. Miller refers to your high sales expenses in that 
letter? 
A. Yes, sir. 
Q. Using for your reference the Monthly Sales Reports of 
January, February, March and April, 1939, which I .. here 
hand you and which I have marked for identification as "De-
fendant's Exhibits Nos. D, E, F, and G, respectively and 
herewith file, I will ask you please to read to the jury 
what your expenses were for the month of January, according 
to that sheet ( Defendant's Exhibit No. D) ? 
A. I do not know how they worked that sheet. 
Q. There is your name ( indicating on sheet) . Read across 
the page and get your travelling expenses during the month 
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of January, 1939? 
page 101 r Mr. Taylor: I object to the introduction of those 
sheets. He has not figured this. All the records 
were made up by the company, and I think the proper evi-
dence should be introduced by the proper person to identify 
it. Mr. Wall bas no figures to show the aggregate of it. He 
is asking him to testify as to somethlng made by the Com-
pany's book-keeper. 
The Court: The objection is sustained. 
(At this point, it being 5 :00 P. M., Court recessed to re-
convene Tuesday, November ·19, 1939, at 9 :30 A. M.). · 
Court reconvened at 9 :30 A. M., November 19, 1940. 
Mr. 'l'aylor: Plaintiff rests his case. 
J. L. McKay, a witness of lawful age, introduced on behalf 
of the defendant, after being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. This is Mr. J. L. McKay? 
A. Yes, sir. 
Q. What office, if any, .do you ·hold with the Knox Stove 
Works? 
page 102 r A. I am comptroller. 
Q. Please state to the Court and jury just what 
your duties are? 
A. I have charge of all receipts and all disbursements; and 
charge of the office and of the office routine. 
Q. Have you anything to do with the employing and dis-
charging of the employees? 
A. Of the office employees. 
Q. Not the salesmen? 
A. No, sir. 
Q. How long have you been with the company? 
A Since 1936. 
Q. Where did you work before that? 
A. With an auditing firm in Knoxville. 
Q. You live in Knoxville? 
A. Yes, sir. 
Q. How long have you lived there? 
A. Since 1923. 
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Q. Do you lmow anything about what has been the general 
· custom of the Knox Stove Works about the employment of 
their salesmen and the terms? 
A. Yes; sir. 
Q. v\TJ1at has been the general custom as to the terms? 
Mr. Taylor: \tVe object to the question; it i~ not a question 
of the general custom. 
page 103 ~ The Court: The jury will retire. 
IN CHAMBERS: 
Mr~ Taylor: The witness said he did not have anything to 
do with the employment or discharge of the salesmen; did 
not know anything about their contract. I do not think he 
can show the general custom. 
:\Ir. Carter : That might be true ordinarily; but I woul<l 
call the Comt's attention to 'the letter that J1as been introduced 
here from Mr. Miller, now a part of the record. In that 
letter, dated May 22, 1939, from Mr. Miller to Mr. Wall, he 
states this: 
"It is standard practice in the stove industry and for 
that matter in a great many others to hire a salesman on 
a yearly basis. Due to the seasonal fluctuations in stove 
sales, all experienced stove salesmen make their new con-
nections, if one is to be made, at the beginning of each year. 
This rule, of course, was applied to the relationship existing 
between yourself and Knox Stove Works, at the time I was 
Vice-President and General l\fanager of that Company. There 
never was any question in my mind but what you had a years 
contract, which could only be terminated by insubordination, 
or some such cause." 
He said that was the custom in the stove works and in that 
particular concern. I want to show that it has not been the 
custom of that concern. 
page 104 ~ Mr. Taylor: The let~er said the general custom 
in the stove industry. Mr. Carter is asking for 
the custom of the Knox Stove Works. 
Mr. Carter: The letter said: "It is standard practice in 
the stove industry. It also said: "This rule, of course, was 
applied to the relationship existing between yourself and 
the Knox Stove Works, at the time I was Vice-President and 
General Manager of that Company." "never any question 
Knox Stove ·works, Inc. v. R. P. Wall 109 
in my mind but what you had a year's contract, etc." 
Mr. Taylor: I do not know that this witness has qualified 
himself, even if the evidence were permissible, to testify 
as to the general custom. I-le does not have anything to do 
·with the employment or discharge of the salesmen, of the 
fixing of their term of employment. All he is is a book-
keeper, head of the book-keeping department, the comptroller. 
,vall is relying upon his contract. This man does not know 
anything about that. ,van does not claim he is relying on the 
custom of the company; he is relying on a specific contract 
with Miller, made in the ·fall of 1938, and confirmed in 1939, 
when definite arrangement were made. 
The Court : I had occasion to look into this matter in a 
similar case. The general rule is that · you can show the 
custom unless your pleading are so framed as to show you 
are not relying on the custom of the company. The plead-
ings in this case are not so framed as to show the 
p~ge 105 ~plaintiff is relying on the custom of the company, 
but on a specific contract made with Mr. Miller. 
Therefore, I do not think it will be proper to show the cus-
tom of the company as a defense allegation in this particular 
case. The plaintiff alleges he is relying on this specific 
contract. 
Mr. Carter : I thing, if the Court will recall, not only the 
letter states the custom of the company, but both Mr. Miller 
and Mr. ·wan testified that it was the custom. All testified 
that it was the custom and always had been the custom to 
employ these salesmen by the year; and I pressed Mr. Wall 
on that very vigorously, and he maintained throughout his 
testimony that it was the custom to empJoy these salesmen 
by the year. 
The Court : It is my recollection that he did say it was 
the custom, and I took that to be a statement that he threw 
out incidently ; and I did not so understand that he was 
rdying on the custom. 1'he pleadings are not framed on that 
basis. 
Mr. Carter: The defendant in the case denies he had a 
yearly contract, and if there are circumstances tending to 
prove he did not have a yearly contract, the defendant should 
be allowed to introduce such evidence, to show that it was 
not done in that company. 
page 106 ~ The Court: You may show this-that he was 
the only man in the company that did not have a 
yearly contract. 
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Mr. Carter: I except to your honor's ruling, on the grounds 
J1eretofore stated; but I will ask this question for the record: 
Q. Do you know what the term of em11loyment was during 
the year 1039 for the salesmen of the Knox Stove Works, 
except Mr. ·wall? 
Mr. Taylor: Counsel for plaintiff object to the question, 
on the ground that Mr. Wall is not basing his right to re-
cover on any contract or. working arrangement with other 
salesmen; but on _the specific contract he made with the 
Vice-President and General Manager of the Knox Stove Works; 
that the question is irrelevant and it will be confusing to 
the jury to know what contract other salesmen were working 
under. 
The Court : I believe that my ruling to permit this question 
to be asked the witness is contrary to my original ruling 
in this case; that this is an indirect way of going about it, 
for the effect would be a substantial defense on the part of 
the defendant if the answer is favorable. I will not permit 
the question to be asked. 
Mr. Carter: Defendant, by counsel, excepts to the Court's 
ruling, for reasons previously given. 
page 107 ~ ( Court and Counsel return. to Court room and 
the examination of Mr. McKay proceeds with the 
. jury in attend~nce) . 
Mr. Carter: 
Q. Did you have charge of the records with reference to 
the expenses of the various salesmen? 
A. Yes, sir. 
Q. Did you during the year 1939 have the records of · Mr. 
Wall's expenses, as turned in by him and paid to him? 
A. Mr. Wall and all the other salesmen. 
Q. I hand you four sheets, Marked respectively Defendant's 
Exhibits Nos. D, E, F, G, which I herewith file, which 
sheets show monthly sales reports for the months of Jan-
uary February, March and April, 1039, and I will ask you to 
look at these sheets and tell the jury what expenses were paid 
Mr. Wall during those four months of 1939? 
A. In January, Mr. Wall's travelling expenses were $268.80; 
In February, $192.10; 
In March, $258.40 ; 
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In April, $209.33. 
Q. Those expenses there listed on those sheets were culled 
from these weekly expenses accounts that were sent· in? 
A. Yes, sir~ 
Q. Tell the jury what items those expenses covered? 
A. Hotel expenses, meals and five cents per mile for the 
use of his car. 
page 108r Q. Those weekly sheets have on them the various 
• items that are filled in (referring to Defendant's 
Exhibits, X-1 to X-27, inclusive), have they not? 
A. Yes, sir. 
Q. At this point, if your honor please, I call for the pro-
duction of the weekly sheets that we got on yesterday, and 
ask that they be made a part of the record? 
The Court : I think that is a proper request, and these sheets 
a.re now made a part of the record, marked, as stated, De-
fendant's Exhibits X-1 to X-27, inclusive. 
. Q. Are you familiar or not with the shipment of stoves 
that were made to Mr. "r all the first part of 1939? 
A. Yes, sir. 
Q. Have you a memorandum that you can refer to that will 
,:,how how many stoves were sent him? 
A. I have a copy of the billing. 
Q. Do you remember how many were shipped him? 
A. Not without looking at the billing. 
Q. Please look and tell me how many stoves you sent him? 
A. 20 shipped on January 18th; 
4 shipped on March 4th ; 
2 shipped on January 4th; 
2 shipped on February 20th; and that is all. 
Mr. Taylor: I object to all this evidence such as Mr. 
Carter is now introducing before the Court. It is not rele-
vant in this case. I do not know what he is leading 
page 109 rup to. He may link it up with something that is 
relevant. The shipment of stoves could not have 
anything to do with the contract, unless it is connected up 
with some defense that is set up here. 
The Court : Unless it has something to do with the defense 
in this case, it is irrelevant. 
]\fr. Carter: In the statement of defense we plead justi-
fication. In my opening statement, I repeated that I intended 
to rely upon justification and set forth the facts in connec-
tion with the justification, and th.at was that two of the 
stoves had been sold contrary to the agreement under which 
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they were gotten. I want to show Mr. ,van got the stoves, 
the value of the stoves, and on what agreement the defendant 
sent the stoves. · 
The Court: I think that is proper. The· stoves were 
shipped here, and what their understanding was. 
Mr. Taylor: I agree with the Court, the evidence is ir-
relevant, unless he can show it went to justification. 
Mr. Carter: 
Q. As you have just detailed already; there were ~number 
of stoves sent to Mr. ,van in Staunton : Were they sold 
on sent on consignment, or how sent? 
A. Shipment on consignment. 
Q. Did you have any definite, specific arrangement with 
l\Ir. Wall about the handling of these stoves? 
A. Yes, sir. 
page 110 ~ Q. What was that? · 
A. When he sold any stoves they were to be paid 
to us immediately. The billing value on these ranges paid to 
us at once. 
Q. Was that arrangement carried into a written agreement? 
A. We wrote Mr. Wall to that effect. 
Q. Have you a copy of that letter? 
A. I believe it is in those filed. The sales terms were 
incorporated in the trust recei1,t that Mr. ,van was asked to 
sign. 
Q. Coming to the trust receipt: I hand you a paper that 
is captioned, "'rRUST RECEIPT", which I have marked 
Defendant's Exhibit No. H, and herewith file, and ask you: 
Is that the blank form of agreement that you sent to Mr. 
vVall for execution? 
Mr. Taylor: I object to that your honor. They are appar-
ently attempting to set up some trust agreement in relation 
to those stoves that Mr. \Vall breached as justification for 
discharging him as a salesman, showing a blank form used 
in connection with their business. If ?\Ir. Wall did sign any 
such trust agreement that was delivered to them which would 
make it binding upon him, that would not call for the breaching 
of the agreement. 
The Court : They were referring to it in your own evi-
dence. 
page 1.11 ~ Mr. Taylor: They were not admitted in evidence. 
The Court : If the Knox Company sent him this 
· trust agreement and he refused to sign it, they may produce 
it. 
J. L. Mcl(ay 
lfr. Taylor: E-ven if subsequent arrangements were made? 
The Court : If they were part of their defense. 
Mr. Taylor: Do ·you have that trust agreement signed by 
Mr. )Vall? 
Mr. Carter: No sir. You have been· trying to withhold 
e,Tidence. He is trying to keep relevant evidence out of the 
case. 
The Court: You can either call for those trust agreements 
that Mr. Wall had yesterday and the Court will require them 
to produce them; or, if lost, you can call for copies.· 
Mr. Taylor: Here are the papers referred to. 
Mr. Carter: I withdraw the blank Tru_st Receipt filed, 
and herewith introduce the original Trust Receipt, dated 
January 12, 1939, which I have marked Defendant's Exhibit 
No. H, a.nd the original Trust Receipt, dated March 4, 1939, 
which I have marked Defendant's Exhibit No. I, both of which 
are signed Beverley Furniture by R. P. Wall. 
The Court : 'l'hose trust agreements were sent 
page 112 ~to Mr. Wall, and he signed them and did not return 
them? 
Mr. Taylor: He testified that he did send these back to 
the Knox Stove Works, and they, in turn, returned them to 
him, and that is why he had possession of them. 
The Court : The record also shows that he wrote on them : 
'·Consigned Mercandise. R. P. '\Vall.", and returned them 
to the company, and the company, in turn, returned them to 
llim. 
Mr. Carter: 
Q. The paper you have in your hand is the original copy 
of the executed trust agreement? 
A. Yes, sir. 
Q. Please read that trust agreement beginning with the body 
of it? 
Mr. Taylor: I prefer for him to read the title into the 
evidence. 
A. (Witness reading) 
"DEFENDANT'S EXHIBIT NO. H 
ORIGINAL 
TRUST RECEIPT 
STAUNTON VIRGINIA JANUARY 12, 1939 D 468· 
Received of KNOX STOVE ,voRKS, Knoxville, Tennessee, 
the following cl1attels : 
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AS LISTED ON THE BACK OF THIS TRUST RECEIPT 
('Vritten in: "Cons:g:ied Merchandise. R. P. Wall") 
together with" all standard attachments and equipment. 
page 113 ~ The undersigned hereby acknowledge ( s) that 
said chattels are the PROPERTY OF SAID KNOX 
STOVE WORKS and hereby agree ( s) to take and hold 
the same at the sole. risk of the undersigned as to all loss 
or injury, for the purpose of storing the same. 
The undersigned hereby agree ( s) to keep . said chattels 
brand new and to refrain from using or demonstrating the 
same and to return said chattels to said Knox Stove Works 
or its order upon demand ; and to pay and discharge all taxes, 
encumbrances and claims relative thereto. . 
The undersigned agree ( s) not to sell, loan, deliver, pledge, 
mortgage or otherwise dispose of said chattels to any person 
whomsoever until after payment in full of amounts set forth 
opposite the description of each chattel in the Release Price 
column above. 
The undersigned further agree ( s) that any deposit made 
in connection with this transaction may be applied for re-
imbursement for any expense incurred by Knox Stove Works 
in the event of a breach of this Trust Receipt. 
The undersib111ed agree ( s) to keep said chattels insured 
against loss by fire in some good and solvent insurance com-
pany or companies for the benefit of said Knox Stove ,v orks 
in an amount equal to the total of the release price there-
of at the option of said Knox Stove Works. 
The terms of this Trust Receipt may not b_e varied _by 
. written instrument duly executed by a duly authorized officer 




By* R. P. Wall." 
page 1131h~ ( On Back of Trust Receipt) 
"Item No. Description Model No. Serial No. 
1 Range Body & Shelf D 230 6515-5371 
1 " " " " G 212 6465-5374 
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1 " " " " G 212 6519-5378 34.20 1 " " " " G 212 6522-5405 34.20 1 
" " " " G 214 6298-5354 33.73 1 " " " " G 214 6458-5398 - 33.72 1 " " " " G 214 6455-5399 40.38 
1 " " " 
,, G 216 6505-5383 33.25 
1 " " " " G 216 6504-5386 33.25 1 " " " " G 216 6454-5373 39.90 1 " " " " G 217 6448-5384 38.00 1 " " " " G 217 6486-5404 45.12 1 " " " " G 220 6490-5396 38.48 1 " 
,, 
" " G 220 6055-5437 45.60 
1 " " " " G 224 6451-5363 35.15 1 " " " 
,, 
:0 212 6449-5365 35.39 
1 " " " 
,, D 214 5487-5397 41.80 
1 " " " " D 216 6523-5218 41.32 1 " " " " P 220 6513-5340 44.65 
$751.21" 
pa.ge 114} Q. Please read into the record the Trust Receipt, 
filed as Defendant's Exhibit No. I? 
A. ( Wtiness reading) : 
"DEFENDANT'S EXHIBIT NO." I 
ORIGINAL 
TRUST RECEIPT 
STAUNTON VIRGINIA MARCH 4 1939 
Received of KNOX STOVE WORKS, Knoxville, Tennessee, 
the following chattels : 
Release 
Item No. Description Model No. Serial No. Price 
1 Range Body & Shelf G 212 5977~5955 30.00· 
1 " " 
,, 
" G 212 3976-5956 30.00 
1 " " " " G 211 3920-5740 . 25.00 1 " " " " G 211 3921-5663 25.20 1 Gas Range F 337-0 6872 41.85 
1 " " F 337-1 6870 41.85 
$194.10 
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together with all standard attachments and equipment 
( Written in: "Consigned Merchandise. R. P. Wall") 
( From this point to the signature the terms of the Trust 
Receipt are identical with that set out on page 113, being De-
fendant's Exhibit No. H) 
Beverley Furniture, 
Staunton, Virginia. 
By R. P. Wali" 
page 115 ~ Q. Are those receipts signed? 
A. Yes, sir, "Beverley Furniture by R. P. Wall.'' 
Q. Do they contain on them, in any place, the list of stoves? 
A. The first one has the stoves listed on the back, and the 
second one in the body of the receipt. 
Q. Were those particular trust receipts sent to the Knox 
Stove ,vorks? 
A. Yes, sir. 
Q. And were they returned? 
A. After we took the stoves away, we returned the trust 
receipts to him. 
Q. Did you have the trust receipts, covering all these stoves 
in possession of the Knox Stove Works while the stoves were 
in his possession? 
A. Yes, sir. 
Q. There can be no mistake about that? 
A. We had these until the stoves were taken away. 
Q. And then you returned the receipts to him? 
A.' Yes, sir, because he did not have the stoves then. 
page 116 ~ Q. Did you have those trust trust receipts on or 
about April 20th? 
A. Yes, sir. 
Q. Do you know when they were returned to Mr. Wall? 
A. To Mr. Wall? 
Q. Yes, sir. 
A. I imagin~ they were returned to Mr. Wall sometime in 
May. 
Q. They were returned with reasonable promptness after 
the stoves were taken from him? 
A. Yes, sir. 
Q. How long had the stoves been shipped before he sent 
you that trust agreement? 
A. My recollection is the first shipment was made in Jan-
uary. 
Mr. Taylor: Counsel for plaintiff objects to this line of 
testimony, on the ground that the witness is testifying from 
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his supposition. We should know if, in fact, they had these 
trust agreement, if there was any breach of them. If the 
company had them and returned them by mail, their files would 
show when they returned them. The witness said "I imagine 
they were returned" at a certan time. 
The Court: The witness testified he sent the trust agreement 
to Mr. ,van, and Mr. ,van wrote on them his own construc-
tion of them, signed them, and returned them. He ought to 
tE1stify from his records if he has any ; and, if not testify from 
his recollection. 
page 117~ Q. Have you any records as to when you received 
thelll? · 
A. I believe we have letters from Mr .Wall. 
Mr. Carter: \\re wiU endeavor to produce the letters be-
fore the case is over. 
Mr. Taylor: I want them now if they have them. 
Mr. Carter : I will send down to my office and try to get 
them. My recollection is that Mr. Wall said himself he re-
ceived them and they sent them back. 
The Court: This witness testified that the company kept 
tbelll. It is important to know when the company received 
them and how long they kept thelll and when they returned 
them to Mr. Wall. a 
(At this point a recess was taken to allow Mr. Carter 
and the witness to make a search for the letters ; and on their 
return the examination was continued). 
Mr. Carter : 
Q. Have you been able to fincl any letters from Mr. Wall? 
A. Not for the time I have in mind. I know it is in the 
record somewhere, but we could not locate it. 
Q. You say that you have letters from Mr. Wall about these 
trust receipts? 
A. Yes, sir. 
page 118 ~ Q. But that you are unable to locate them? 
A. The one I have reference to, where he returned 
the trust receipts to us signed. I cannot locate that letter 
right now. 
Q. Will you put that letter in evidence if and when you can 
locate it? 
A. Yes, -sir. 
Q. Did you write to Mr. "\Vall on ~larch 21, 1939, about these 
trust receipts? 
A. Yes, sir. 
Q. I hand you a letter, or rather copy of a letter, addressed 
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to the Beverley Furniture Co., dated March 21, 1939, which 
I have marked for identification, Defendant's Exhibit No. 
J and herewith file, and I will ask you to read that letter to 
the jury? 
A. (Witness reading) : 
"DEFENDANT'S EXHIBIT NO. J 
Beverley Furniture Co., 
Staunton, Va. 
Attn. Mr. R. P. Wall 
Gentlemen: 
March 21, 1939 
Our attorneys advise us that your signature on the Trust 
Receipt will be sufficient evidence of your acknowledgement 
that the merchandise recorded thereon is our property. We 
are therefore enclosing a Trust Receipt for the coal ranges 
shipt you on January 19th and for the Gas Ranges shipt on 
February 20th, also the four coal ranges shipt on the 4th 
of this month. 
page 119 ~ As per your letter to Mr. Wall dated February 
16th, it is f'a_bsolutely essential that the Trust Re-
ceipt terms be complied with. This means that you must 
remit the release price immediately you dispose of any of our 
merchandise· listed on the Trust Receipt. 
We further suggest, for our mutual protection, that you 
take an inventory of our merchandise at the close of each 
- month, showing the serial number on the tag attached to the 
range. 
Please have the original of each Trust Receipt signed, 
witnessed, and mailed to us. The duplicate is for your files, 
and· we suggest you check off each item as it is sold and 
enter against it the check number covering the payment to 
us. This will give you a clear record of. what remains on 
consignment at all times. 
Cordially yours, 
KNOX STOVE WORKS 
J. L. McKay 
Comptroller." 
Q. Did you receive an answer to that letter? 
Knox Stove ·works, Inc. v. R. P. Wall 119 
J. L. .1J{ cl(ay 
A. I received the trust receipts signed. 
Q. How long did you keep those trust receipts in the 
possession of your company? 
A. Until we removed the ranges from Mr. Wall's possession 
and stored them elsewhere in Staunton. 
A. I hand you another paper, which I have marked for 
identification, Defendant's Exhibit No. K, and herewith file. 
This paper is dated April 25, 1939, and is captioned, "CREDIT 
MEl\:IORANDUlI". I wil ask you to read to the jury the 
relevant part of that paper. 
A. It is a credit memorandum listed on the Beverley Furni-
ture Company, dated April 25, 1939, and credits the Beverley 
Furniture Company with the following goods. 
page 120 ~"All Ranges on our Invoice No. 468 less 2 
· G-212Hs Sold by you $ 694.21 
2 F-337 Gas Ranges, our Invoice No. 1552 83. 70 
4 G- Ranges, our Invoice No. 1901 110.40 
ll'reight paid by you on Invoice No. 4H8, less Freight 
on 2 Ranges sold by you ( $76.08 less $6.06) 
E'reight paid by you on Invoice No. 1552 · 






Q. Will you read the two ranges that were sold? 
A. Yes, sir: "less 2 G-212 Hs Sold by you". 
Mr. Carter: 
Q. Between the date of the last exhibit, the Credit Memo-
randum ( Defendant's Exhibit No. K), and several days after 
the date of the letter of March 21, 1939, ( Defendant's Ex-
hibit No. J) , did you have actually in your possession the 
trust receipts signed by ].\fr. Wall? · 
A. Yes, sir. 
Q. Did you have those trust receipts in your possession 
on April 20th? 
A. Yes, sir. 
Q. Before answering this question, l\Ir. McKay, let the 
Court pass on its relevancy: Did you ever disctiss with Mr. 
·Sanford, Mr. Wall's salary and working agreement out of 
the presence of Mr. Wall? 
page 121 ~ l\Ir. Taylor: Counsel for plaintiff objects to the 
question. 
The Court: The objection is sustained. Mr. Sanford is here 
and can testify. 
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Mr. Carter : Do you lmow anything else about this case that 
will throw light on it? 
A. ·what point do you want me to bring out? 
Q. Do you know about any conversations that Mr. Miller 
had with Mr. Wall about his contract? 
A. None at all. 
Q. You do know about the contracts of other employees, but 
the Court has ruled that evidence out? 
A. As to the matter of these trust receipts: ,vhen, during 
March, two of the same mode] ranges we shipped during Janu-
ary were ordered, I wondered if Mr. ·wan were complying with 
the trust receipt. 
Q. What about the shipment in March? 
A. Two of the same model ranges were shipped as we shipped 
in January. Ordinarily, he would not order two of the same 
model, unless he had sold the first two and doubt arose that he 
was not complying with the terms of the trust receipt. He had 
not paid for the two shipped in January, and if he sold them, 
he had not delivered the money to us. 
Mr. Taylor: I object to this manner of testifying. 
The Court: They are r~lying on justification, and I think they 
have a right to say when the trust agreement was 
page 122 ~violated? 
Mr. Taylor : ,v e are objecting to the manner in wllich 
counsel and the witness are carrying on an abYI'eement. 
Mr. Carter: 
Q. Did it eventuate that the two stoves had been sold to the 
Staunton Furniture Company? 
A. A1)parently, because Mr. Sanford found that out. 
Mr. Taylor: \Ve object; that is hearsay testimony. 
The Court: He said Mr. ·wan ordered two stoves in March 
like the two ordered in .January, and his records showed that 
the two ordered in January had not been paid for. Therefore, 
he wondered if the trust agreement had been compiled with. 
Mr. Carter: 
Q. As head of the clerical distribution of the corporation, 
did it eventuate that the very two ranges that there had been 
a duplication of the order for turnecl up in the hands of the 
Staunton Furniture Company? 
The Court: That is your construction of the testimony. The 
witness said: They sent him (Wall) the ranges both times, in 
January and again in March. 
Mr. Carter: 
Q. You say you observed on this order that there had been 
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a duplication on two of the ranges and you had not 
1mge 123 ~been paid for the original ranges of which they were 
a duplication? 
A. Yes, sir. 
Q. According to your records was it determined who actually 
bought those two ranges? 
A. Later on, yes sir. 
Q. Your records showed that? 
A. Later on. 
Q. ,vho were the purchasers of those ranges? 
A. Mr. ·wall paid for the two ranges on April 20th. 
Q. Did you ascertain to whom he had sold them? 
A. That is going back to Mr. Sanford; he found that out. 
Q. Your records do not show that? 
A. No, sir. 
CROSS EXAMINATION 
By Mr. Taylor: 
Q. What you refer to as a trust agreement is, in reality, a 
consignment of merchandise under the terms of that agreement? 
A. Yes, sir. 
Q. You refer to it as a consignment of merchandise in the 
letter of March 21? 
A. Yes, sir. 
Q. ,van considered it as consigned mercliandise, because he 
wrote on the face of it, "Consigned Merchandise"? 
page 124 ~ A. Yes, sir. 
Q. He did sell two stoves and paid for them on 
April 20th? 
A. I believe that was the date. 
Q. You have no knowledge of to whom he sold those stoves? 
A. No, sir . 
. Witness leaves the stand. 
R. L. Strickland, another witness of lawful age, called on 
behalf of the defendant, after being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Carter : 
Q. ,vhat concern are you connected with? 
A. The Staunton Purniture Company. 
Q. How long have you been connected with them? 
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A. About 4~ years. 
Q. Were you connected with that concern in 1939, and 
throughout the year? 
A. Yes, sir. 
Q. Did you in the first part of 1939 purchase from Mr. A. P. 
,van, or the Beverley }.,urniture Company, two ranges? 
A. I recall buying one; I am not sure about two ranges. 
Q. Have you any record that will show the number of that 
range bought? 
A. No record of the number .. 
Q. Have you a record of the date you bought it and paid 
for it? 
page 125 ~ Yes, sir. 
Q. Please give us that (witness hands counsel a 
paper)? 
A. Yes, sir. 
Q. Wil\ you look at this paper, which I have marked for 
identification, Defendant's Exhibit No. L, and herewith file, 
bearing date March 1, 1939, and read that to the jury the rele-
vant part of it, and explain it to them. There seem to be several 
dates on it? 
The Court: 
Q. Is that whole paper that you have in connection with the 
stove that you purchased from the Beverley Company, of is it 
something else? 
A. This pertains to what we bought from the Beverley Fur-
niture Company, only one item. 
( Reading from Defendant's Exhibit No. L) : On March 1, 
1939, we received the invoice from the Beverley :U'urniture Com-
pany, as follows: "2/24/39, Knox Range, $37.40" and the in-
voice is marked: "Paid 3/35/39." 
Mr~ Carter: 
Q. The date you have marked there, "Paid 3/25/39," repre-
sents the date the stove was paid for? 
A. Yes, sir. 
Q. The date on the left margin, marked "2/24/39," repre-
sents the date the stove was actually gotten? 
A. Yes, sir. . 
page 126 ~ Q. And it was billed to you on March 1, 1939? 
· A. Yes, sir. · 
Q. Will you consult your check stubs and see if you find on 
that date, 3/25/39, you paid for that stove? 
A. Yes, sir. Check No. 7658, dated March 23, 1939, to Bever-
ley Furniture Company, for Knox range, $37.40. 
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Q. Have you any record of any other stove, or stoves, Knox 
stoves, that you purchased from them? 
A. No, sir, I could not find any other record. 
Q. Do you remember this gentleman (indicating), Mr. San-
ford, calling on you about this matter? 
A. Yes, sir. 
Q. ·who was with him? 
A. Mr. Wall. 
Q. Do you remember the conversation you had with him? 
A. That has been a good while ago; I will not say exactly. 
Q. Did he come to you to :find out whether you had bought 
and paid for a Knox stove? 
A. I recollect something said about it; I don't lmow just the 
exact conversation. 
Q. You did give him the information about this? 
A. Yes, sir. 
Q. In the presence of Mr. Wall? 
A. That is my recollection. 
Q. Do you remember when that was? 
A. I do not recall the date. 
page 127r CROSS EXAMINATION 
By Mr. ·Taylor: 
Q. Do you have any Knox stoves now? 
A. Yes, sir. 
Q. You filed an answer, showing your indebtedness to the 
Knox Stove Works? 
A. Yes, sir. 
Q. They are extending you credit on that now? 
A. Yes, sir. 
Witness leaves. the stand. 
page 128r Hugh W. Sanford, Jr., another witness of lawful 
age, called on behalf of the Defendant, after being 
duly sworn, testified as follows : 
DIRECT EXAMINTION 
By Mr. Carter: 
Q. What proposition, if any, have you with the Knox Stove 
Works? 
A. At present, I am the president. 
Q. What connection did you have with the Company in the 
first part of 1939? 
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A. At the Board _of Directors meeting in January, I was 
made Assistant to the General Manager. On February 7, 1939, 
the day of Mr. Miller's resignation, I was made Vice-President 
and General Manager to succeed him. 
Q. I believe the Knox Stove Works is owned by your father? 
A. By my family; I am a stockholder myself. 
Q. Did you haYe anything to do with the discharge of Mr. 
Wall? 
A. Yes, sir. I arrived at the decision to discharge }Ir. Wall 
in conference with Mr. Simmons, and, I believe, lir. McKay 
was in on the conference, or he knew of the discussion; and 
April 28th was the date of my letter discharging Mr. ,van. 
Q. Please state if, leading up to that discharge of Mr. '1Vall, 
there had been any serious objections to his services? 
A. To begin with Mr. ·wall's sales expenses ratio had always 
been high. In my conferences with Mr. Miller before his resigna-
tion, he agreed to that fact and seemed perturbed 
page 129 ~about it himself. When I examined his expense re-
ports after they were 0.K.'d by Mr. Simmons, I often 
discussed the excessive mileage and excessive expenses. Several 
times I endeavored to trace Mr. ,van's route, turned in on 
expense account, and I was never able to account for the mile-
age shown me. That was not positive proof, because he may 
have gone places not mentioned on the expense reports. When 
we placed a shipment of stoves to Mr. Wall, of G Model Ranges, 
Mr. McKay, the Comptroller, brought to my attention that Mr. 
Wall should have accounted for two of these model ranges, and 
he asked if Mr. Wall had said anything about it. _He had not 
said anything. When it came time to make a trip to Pittsburgh 
on business to meet l\Ir. Simmons, I decided to .stop over at 
Staunton and take an inventory of the stock. I arrived in 
Staunton by bus on April 20th, I believe tlie date was, and I 
called Mr. Wall at his home from the bus station. Mr. '1Vall 
came by and picked me up in his automobile, and I got in the 
car and we talked for a few minutes and he drove around the 
block and came to the Beverley Furniture Company. I said: 
"I have come to take an inventory of the stoves that you have 
on Trust Receipt or consignment basis," and lfr. Wall made 
the statement in the automobile: By the way, I just sold two of 
those stoves yesterday." I said: "Have you the money paid for 
them?" He said : "No, they are not paid for yet." I believe we 
stopped at the Beverley Furniture Company first and then 
went out to the warehouse or garage, near Mr. Wall's 
page 130 ~home, and I checked the tag numbers on each range, 
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and I found four ranges missing. Mr. Wall then took 
me to a vacant store window, where two of the ranges happened 
to be on display, down the street, but I have forgotten what 
street they were on. He told me while at the warehouse these 
were in a vacant store window, and the other two had not been 
collected for. I said: "If you cannot pay me, take me to the 
person who bought the stoves and I will collect for them." He 
took me to the Staunton Furniture Company, and introduced 
me to Mr. Strickland, whom I had not met before, and we 
talked the stove business. Mr. ·wall said: "Have you ever paid 
me for the two ranges?" Mr. Strickland said : "I do not recollect .. 
What did I buy?" Mr. ·wan said: "Either one or two stoves." 
Mr. Strickland got out his check book and looked up some. stubs 
and said : 'Yes, I paid you for those some time ago." We said 
good-bye to Mr. Strickland and walked to the Beverley Fur-
niture Company, and I asked Mr. Wall to give me a check for 
the two stoves. Nothing further was said about whether he had 
collected or not. The evidence was clear. Mr. ,van suggested 
letting hls store manager sign the check. I was afraid to let the 
store manager sign the check, and I asked Mr. Wall to sign 
tbe check himself, and I insisted that he do so, and he did so. 
l~ither before we went to the Staunton Furniture Company, 
or directly after that, Mrs. ,van invited me to have lunch at 
. her house and I accepted that invitation, not wishing 
page 131 ~to cause any unpleasantness in front of his wife. 
In fact, I tried to conceal from her and his store 
manager the purpose of my trip and the subject of our con-
versations. When all our business was finished, and I received 
payment for the stoves, I asked Mr. Wall to take me to a 
warehouse, and he took me to Mr. Yeago, who was the pro-
J•rietor of the Staunton ,vholesale Cash Grocery Company. I 
negotiated with Mr. Yeago to warehouse these ranges for me 
until such a day as I wished to remove them from the premises, 
a.nd I had him sign a receipt for the ranges before he got the 
ranges, for I had to take a train to Pittsburgh. ,v e came over 
to Mr. Wall's, and I negotiated drayage to pick the stoves up 
and remove them to the Staunton Wholesale Cash Grocery 
Company. We went to the warehouse and I supervised load-
ing part of tl1e ranges into the truck. Then it was time for my 
train to leave, and I caught the train for Pittsburgh, and I 
met l\fr. Simmons there the next day. 
Q. Did you and Mr. Simmons discus_s this matter in detail? 
A. Yes, sir, in detail. Mr. Simmons and I and l\Ir. McKay 
were suspicious of Mr. Wall. "\Ye were not certain, and the 
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purpose of this trip was to take an inventory and find out 
if he had complied with the agTeement or had not. I explained 
what happened there, and we decided it was better to discharge 
Mr. Wall. 
Mr. Taylor: I object to his going into details of the conver-
sation with !Ir. Simmons. 
page 132 ~ A.· Your Honor, I would like to state one thing 
here: Our company is a very small company and 
there are few executive heads in the company, and we usually 
arrive at general policies through conferences and discussion 
between the executiYe heads. 
Mr. Taylor: ,ve object to his bringing in the policy of his 
company. 
The Court: My understanding is that this witness is simply 
telling the jury how he carried on his particular job. In other 
words, he conferred with Jir. Miller before he left the company, 
and conferred with these men. He can properly say he con-
ferred with them, without going into the details of the con-
versation. · 
Q. You met Mr. Simmons in Pittsburgh? 
A. Yes, sir. 
Q. Did you return home together? 
. A. We were there a day, and I had business in Akron, Ohio, 
and I went there the next night and I completed om~ business 
in Akron in half a day, and I then took a train to Cleveland 
and from there I went home. 
Q. How many days do you recollect it was before you got 
home? 
A. Only two days. I believe I arrived in Knoxville the night 
of the 22nd of April. 
Q. As I understood it, you and Mr. Simmons dis-
page 133 ~cussed the matter with reference to Mr. Wall? 
A. Yes, sir. 
Q. As a result of that conference, did you write Mr. Wall 
a letter, discharging him? 
A. Yes, sir. 
Q. It appears that in that letter you did not make any 
specific charge against Mr. Wall~ Is that correct? 
A. That is_ true. · 
Q. Please give any reasons that you may have why you did 
not? 
A. An unpleasant matter of. that type, it does not do any 
one any good to talk about it. I did not want to have anything 
on the record to incriminate Mr. Wall or embarrass him. I 
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wanted to let him out as quick and easy as I could. 
Q. And you based it on his high expenses? 
A. Yes, sir, and that is true. His expenses were high, and 
if I wanted to do so I could have discharged him for that; but 
that was not serious enough to discharge him for. 
Q: The letter is in evidence that you wrote him? 
A. Yes, sir. ( Referring to Plaintiff's Exhibit No. 5). 
Q. What was the next thing that you heard from Mr. Wall? 
A. I did not hear anything from Mr. Wall until I received 
notice of an attachment, some l~gal form, regarding these 
stoves up here in Staunton in the possession of the Staunton 
\Vholesale Cash Grocery Company. 
Q. The letter you wrote him bears date April 28, 1939? 
( Plaintiff's exhibit No. 5). 
page 134 ~ A. Yes, sir. 
Q. He received it on the 29th or 30th, I assume? 
A. Yes, sir. 
Q. Did you receive· this paper, marked for identification 
'·Defendant's Exhibit No. M, the paper being an attachment. 
If so, tell the date the attachment was issued and by whom? 
A. I believe that this attachment blank that is filed here 
was the first notice we had that anything was. not as it should 
be in the case of Mr. Wall. We stamp all our mail that comes 
the day it is received, and this is stamped, 'Received ~fay 12, 
1939'," and it was referred to me, I imagine, on that same.day. 
Q. I wish you would please read that attachment to the jury? 
.A. (Witness reading the paper). 
"DEFENDANT'S EXHIBI'r NO. M. 
''RECEIVED 
May 12, 1939 
KNOX STOVE ,voRKS 
CITY OF STAUNTON, Va., to-wit: 
To the Constable of the said City : 
WHEREAS, R. P. Wall has this day filed a petition before 
me, Taylor l\IcCoy, a ,Justice of the Peace of the said City, 
that Knox Stove ,v orks is justly indebted to him in the sum of 
Five Hm1dred Twenty Four & 30/100 Dollars, with interest 
thereon at the rate of six per centum per annum, 
page 135 ~from the 1st day of l\fay, 1939, till paid, which was 
payable on the 1st day of l\Iay, 1939; that the said 
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Knox Stove Works is a foreign corporation, or is not a resident 
of this State, and has estate or debts owing it within the said 
City of Staunton, in the custody of Staunton W11olesale Cash 
Grocery., Incorporated, or is removing or about to remove out 
of this State with intent to change his domicile, or intends to 
remove, is removing or is about to remove its effects out of 
this State, or is converting or is about to convert same, with 
intent to hinder, delay, and defraud its creditors, so that there 
will probably not be therein sufficient effects of the said Knox 
Stove Works to satisfy said claim when judgment is obtained 
therefor, should only the ordinary process of law be used to 
obtain such judgment, and whereas, the said R. P. Wall has 
this day made oath before me, to the truth of said complaint 
to the best of his belief, as well as to the amount and justice 
of' the claim, and the time at which the same was payable, as 
above specified. These are therefore in the name of the Com-
monwealth of Virginia, to require you to attach the estate of 
the said Knox Stove Works, making said Staunton Wholesale 
Grocery, Incorporated, co-defendant, for the amount of $524.50 
Dollars, with interest thereon as aforesaid, and such estate, 
so attached, in your hands to secure or so to provide that the 
same may be forthcoming and liable to further proceedings 
thereupon to be had at the office of the 
page 135 0 }Civil and Police Justice i.n the city Council on the 
17th day of May, 1939, before the said_ Civil and 
Police Justice; and to whom you are then and there to make 
return of this warrant, and how you have executed the same. 
Given under my hand and seal; this 1st day of May, 1939. 
TAYLOR McCOY, (L.S.) 
Justice of the Peace." 
( On the back of paper) 
"I certify that on the 10th day of }fay, 1939, I sent to the 
Knox Stove ,v orks, Knoxville, '.renn., a copy of the Attach-
ment in the above styled suit by U. S. Mail. 
K. M. LIPSCOMB. 
Executed the within Attachment the 1st day of M:ay, 1939, 
by levying upon 24 stoves and shelves, the property of the 
Knox Stove Works, of Knoxville, Tenn. 
K. M. LIPSCOMB. 
EXECUTED May 1st, 1939. 
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As to Staunton ,vholesale Cash Grocery, Inc., by delivering 
a copy of the within attachment to C. B. Yeago, Mgr., in per-
son. 
K. M. LIPSCOMB C. C. S." 
page 136 ~ Q. At the time that you discharged Mr. Wall, 
how much were you owing him? 
A. ].,or the month of April only. 
Q. Did you owe him any items of expense? 
A. One week, or possibly two weeks, of expenses, reports he 
had not turned in as yet, and we could not credit his account 
with that amount until we received the itemized expense lists. 
Q. Did he send in the sales kit? 
A. Shortly after, as I remember. 
Q. Did you receive the sales kit before you received the 
attachment? 
A. As I remember it, the check we mailed him in final 
settlement of his account was dated before the 12th of May, 
and we sent that immediately on receipt of the sales kit and his 
expense book. 
Q. I hand you check, dated May 4, 1939, payable to R. P. 
Wall, for $196.68, marked "Defendant's Exhibit No. N," which 
I herewith file, and I ask if that is the check you sent him in 
:final settlement of his account,? 
A. Yes, sir, I believe that was. 
Q. I presume you took the appropriate steJ)S to protect your 
interests on the attachment? 
A. We referred that to our attorneys immediately. 
Q. I hand you another paper, marked "Defendant's Exhibit 
No. 0," signed by Earl M. Taylor, Clerk and I will ask you if 
you received tllat paper through the mails? 
A. I must have received it through the mail, be-
page 137 ~cause it is stamped with our stamp, "June 7, 1939," 
and these .matters are always referred to me. 
Q. What is the date? 
A. June 5, 1939. 
Q. Please read it to the jury? 
A. ('Vitncss reading the paper) : 
"DEFENDANT'S EXHIBIT NO. 0 
RECEIVED 
Jun 7, 1939 
KNOX STOVE WORKS 
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VIRGINIA: 
In the Clerk's Office of the Corporation Court for the City of 
Staunton: June 5, 1939. 
R. P. Wall, Plaintiff 
v. 
Knox Stove Works, Principal Defendant 
Staunton Wholesale Cash Grocery, Inc., Co-Defendant. 
The object of this suit is to attach the estate of the principal 
defendant in the State of Virginia, City of Staunton, and to 
have sale of the same and apply the proceeds thereof towards 
the satisfaction of the debt due the plaintiff in the amount of 
$2071.82, with interest and costs. And it appearing by affidavit 
filed that the said principal d2fendant is a nonresident cor-
1»oration of the State of Virg~nia, it is ordered that it appear 
ltere within ten days from the due publication of this order 
and do what may be necessary to protect its interests herein. 
A Copy, 
Teste: EARL McF. TAYLOR, Clerk. 
},orest T. Taylor, p. q. 
RECEIVED 
Jun 7, 1939 
KNOX STOVE ,voRKS" 
· page 138 ~ Q. That was the second suit you had brought 
against you by Mr. Wall? 
A. Yes, sir, if that is a suit; some sort of proceeding. 
Q. When was this present suit brought against you? 
A. I am not familiar with that. Our attorneys, Egerton, 
Peters, McAfee and Clark, of Knoxville, handled that with 
yourself, and I did not see all these details or look over the 
papers. I was leaving it to them. 
Q. The next suit was subsequent to the one you have just 
read from? 
A. Yes, sir. 
Q. In other words, you have had three suits brought against 
you: The first one for $524.50, and the second and third for 
$2071.82? 
A. Yes, sir. 
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Q. Has Mr. Wall been paid what is due him? 
Mr. Taylor: In view of all these suits being mentioned, the 
jury ought to know that the first two suits were. dismissed, 
because one was pending in the Trial.Justice's qourt, at the 
same time this attachment was pending· in this- Court. Thi~ 
suit is for the same amount. 
· The Court : The only purpose of this evidence is to place 
hefore the jury for their sole consideration, the conclusion of 
tlle defendants as to .the amount of money involved. Their 
defense is that the company only owed him for the 
page 139 rmonth of April and paid him, and the plaintiff's 
contention is that he had a yearly contract and was 
not paid. 
Mr. Carter : The first suit was for $524.50 and it goes in for 
that reason. 
The Court : The sole purpose is bearing on that contention, 
as to what was due. It is for the jury alone to decide as to that. 
Mr. Carter: 
Q. Has Mr. Wall been fully paid for all the services he per-
formed for the Knox Stove Works? 
A. In my opinion, he has. 
CROSS EXAMINATION 
By Mr. J. W. Taylor: . 
Q. How long have you been with the Knox Stove Works? 
A. My first work was in August, 1937. 
Q. You came there from college, did you not? 
A. Yes, sir. I worked for another company a short time 
before I went to the Knox Stove Works. 
Q. Are you a graduate of Yale_? 
A. Yes, sir. 
Q. Your father is the principal owner of the Knox Stove 
Works? 
A. His interests are. I am a part owner and my brother a 
part owner. 
page 140 r Q. I meant it is owned principally by the family? 
A. Yes, sir. 
Q. Your father has retired from active service in the com-
pany? 
A. He retired from most of hi.s active business in 1918. 
Q. It was like Mr. Miller said while testifying, that your 
father gave very little personal supervision to the company 
just before you came in? 
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A. That is true. 
Q. The sole management of the company at that time, so 
far as you know, outside of conferences, etc., with your father 
which Mr .. Miller may have had, was in the hands of Mr. Miller, 
the Vice-President and General Manager? Mr. Miller was the 
active executive officer of the company? 
A. Yes,·sir, he was. 
Q. You came to the Knox Company in 1037? 
A. Yes, sir. 
Q. In the fall of 1937? 
A. The summer or fall. 
Q. You worked in the shops for some time, learning about 
the business before going. up? 
A. Yes, sir. 
Q. In 1938, you were made assistant to the president? 
A. In 1939, I think it was at the Directors' me~ting. I be-
came assistant to the president before that, and to the General 
Manager at the Directors' meeting in 1939. 
page 141 ~ Q. Your father wanted to place you in the business 
that he had been successful in and had the natural 
pride of wanting a member of the family to carry it on? 
A. Yes, sir. 
Q. You had been in the stove business about a year when· you 
were made assistant to the president? 
A. Yes, sir. 
Q. After you became assistant to the president, you started 
taking all kinds of authority? 
A. No, sir, my position as assistant to the president was 
very late in 1938. My duties as assistant to the president, who 
was my father at that time, wet·e more of a watch dog of his 
interests. I had no authority to hire or fire or any authority 
whatsoever. I was to see what was going on. 
Q. You just swore you dismissed Mr. Miller? 
A. He was asked to resign. 
Q. You took him to your father's office? 
A. I recommended to my father. 
Q. You had your father bring him in? 
A. No, sir. 
Q. Mr. Miller had been managing that concern for eight 
years? 
A. Yes, sir. 
Q. You had been around there for one year? 
A. A little more than one year. 
Q. You knew that Mr. Miller thought a lot of Wall? 
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A. No, sir. 
page 142 ~ Q. That is contrary to your understanding? 
A. Mr. Miller discussed with me about him, be-
ca use I went over his sales accounts and expenses and various 
other things with him, and I talked to the other members of 
the firm; and I discussed with Mr Miller Mr .. Wall's selling 
expenses, and he said they were high, but he did not know but 
what it was worth it, and that he had never been able to get 
Wall to cut his expenses. Evidently he was satisfied with the 
sjtuation. 
Q. Did he not explain that the territory in which Wall was 
working was naturally higher than the other territories? 
A. He might have made that statement, but I do not remem-
ber it. 
Q. Did not he explain that Wall sold a highly profitable line? 
A. He may have said that, but that is not true-the profit 
is just about equal. 
Q. Mr. Miller said ·that? 
A. Yes, sir. 
Q. Mr. McKay is the comptroller or auditor of the company? 
A. Yes, tdr. 
Q. Mr. Miller hired him in 1936? 
A. Yes, sir. 
Q. He has only been there one year longer than you? 
A. Yes, sir. 
Q. Mr. Wall's expenses over the whole time he was working 
for you ran about the average of what they were running in 
1939? 
page 143~ A. I do not imagine they went up any in 1939. 
Q. I hand you the slips and ask you if his expenses 
were not running about an average in previous years as they 
were in 1939? 
A. I will agree with that. It is probably true. 
Q. Then, if that is true, the higher expense items were not 
your real reason for discharging him? 
A. I would say it was a contributing factor. 
Q. What other contributing factors entered into his dis-
charge? 
A. I think the climax of all the contributing factors was this 
business of selling ranges that belonged to us and not remitting. 
Q. Give the jury all the justifiable circumstances that you 
believe justified you in his discharge? 
A. I mentioned the largest one, which would have been justi-
fication in itself. 
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Q. That is up to the jury : You mean in your opinion it would 
have been justifiable. 
A. In the light of all my previous knowledge, it would have 
been justifiable. 
Q. Do you charge lir. \-Vall with any breach of trust? 
A. I will let .the record speak for itself on that. 
Q. You said, the fact that he sold ·the ranges and did not 
remit : Do you claim he stole anything from you? 
A. I am not on the witness stand to charge Mr .. Wall with 
theft. I only believe· he sold two stoves and did not remit to 
the Knox Stoves Works. 
page 144 ~ Q. In addition to that, when you were asked what 
were all the contributing factors that entered into 
Mr. Wall's discharge, you stated: One was he sold two stoves 
and did not remit; and another one was you thought his ex-
penses were too high? 
A. Yes, sir. 
Q. In addition to those two items, what were the others? 
A. I thought his expenses were not correct. 
Q. To be perfectly frank, you thought he was padding his 
expense accounts? 
A. Yes, sir. 
Q. And thereby stealing money from the company? 
A. Yes, sir. 
Q. First, stealing money from the company by padding his 
expense accounts? 
A. Yes, sir. 
Q. And, second, he sold your property and did not pay for it? 
A. Yes, sir. 
Q. Thereby, being guilty of a breach of trust, or embezzle- · 
ment? 
A. It was a breach of trust, or insubordination, and Mr. 
Miller said Mr. \-Vall could be discharged for that at any time. 
I think that was the terms used in his letters read yesterday. 
Q. And his expenses were too high; that was the third item? · 
A. Yes, sir. 
Q. .Are there any others? 
A. I think that is sufficient. 
page 145 ~ Q. Please answer yes or no, if there are any others? 
A. Of course, the primary thing is that no man 
or no company can continue very long to employ a man that 
they do not trust, because, naturally, in a person's mind many 
cases would arise where you would doubt whether the man 
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Q. I agree with you that you should not employ any one 
you dicl not trust. '\Vho were the officers, or employees, 
that bad anything to do with 1\-Ir. ,van that did not trust 
him, and when did the distrust begin? 
A. I am the first one. 
Q. \Vh~n did your distrust of Wall begiu? 
A. My distrust was engendered by hearsay, which is not· 
permissible evidence. 
Q. When did it begin, what date? 
A. .As soon as I started to find out anything about him. 
f!. ,Vhen was that? 
a. When I b.ecame assistant to the president of the company. 
Q. That was in 1938? 
A. And I began looking up the ratio of sales to expenses. 
I had these figures ~nd I saw the expenses on them, and 
the expenses were not satisfactory, and I became suspicious. 
Q. You planned to get rid of him if you became Vice-
President and General Manager? 
A. I never ]mew whether I would become Vice-President and 
General Manager. 
page 146 ~ Q. That was quite a surprise to you? 
A. Yes, sir. 
Q. You talked to Mr. Miller and he said he thought · the 
expenses a little high but they were justified in the results. 
obtained? 
A. Yes, sir, I believe Mr. Miller thought t:qat. 
Q. Is not all this stuff a bout a breach of trust and higher 
expenses just something to justify your action? 
A. No, sir, I wanted a good salesman in West Virgniia. 
Q. You never had one as good as he was? 
A. I think so. 
Q. Your own sales manager worked that territory? 
A. I think he got more business out of West Virginia than 
,van did. 
Q. Have you records to prove that? 
A. That is my general impression. 
Q. He travelled it ahead of Wall? 
A. I do not know whether he did or not. Yes, I believe 
lie did travel it before Wall. 
Q. You were paid for the two stoves that were sold? 
A. Yes, sir. 
Q. He did not hide the stoves from you or anything like 
that when you came here. You Imew he was ·out on the road 
and that the Beverley Furniture was run by other people, 
the active icunning of it? 
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A. Mr. Wall made his plans to spend most of his week-
ends here. I imagine if his manager had sold the stoves, I 
the manager knew the agreement and would remit; and, if .. 
not, Mr. Wall would have him remit on his re-
·page 147 ~turn to the Furniture Company. 
Q. On March 21, 1939, the trust agreement had 
not been signed, as of that time? 
A. I think that the letters show that. . 
Q. It shows Mr. McKay was writing l\fr. Wall, asking him 
to have it signed, to keep a duplicate and return the original 
to him? 
A. Yes, sir, on my instructions. 
Q. You took up the stoves on April 20th? 
A. Yes, sir. 
Q. Within three weeks or a month? 
A. The letter was only written in Knoxville on March 21st. 
Q. Whether he was guilty of a breach of trust is dependent 
on whether he intended to pay you for wl1at he sold? 
A. The real intent is whether or not he sold the stoves and 
used the mony; that is obviously what lie did. 
Q. With the intent to defraud you? 
A. If that is fraud. 
Q. Do you think he had the intent? 
A. He must have had or he would not have done it, if he 
did not have the intent. 
Q. You think he h~d the intent? 
A. If ·a man· made such an action without intending to 
do it, I cannot conceive that he would. 
Q. You say this check you introduced here for $196.68 
( Defendant's Exhibit No. N) , was check for final settle-
ment with Mr. Wall? 
A. Yes, sir. 
);)age 148 ~ Q. There is nothing on that check that shows it 
was in final settlement, is there? 
A. No, sir. Attached to the check in all cases, we have 
a removable slip, and it usually states on that what the 
check is for, and I believe in this case it stated "To balance 
account." I believe those are the words that were used. 
Q. Do you have a copy of that? 
A. I believe Mr. Carter has a copy of that. 
Q. Is there anything on that check that · shows in settle-
ment in full? 
A. No, sir. 
Q. The .stub says: "Salary for April, $247.50"? 
A. Yes, sir. • 
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Q. He was getting a salary for $24 7.50? 
A. "Drawing account for salary". 
j Q. It says expenses so mucll money for one week and for 
another week so much and to Beverley Furniture Company 
account $5.60, rebate on freight? 
A. I imagine so. 
Q. And those items were carried over against his drawing 
account at that time, making $196.68? 
A. Yes, sir. 
Q. Of course, it was your feeling that he was working on 
a month to month basis, and you liad a right to discharge 
him at any time; and, especially, had a right to discharge him 
for just cause? 
A. Yes, sir. 
page 149r Q. Do you know anything of you own knowledge 
about Wall, or the Beverley Furniture Company 
paying for the freight on these stoves, paying $76.08 on the 
first consignment, and $13.92 on the second? 
A. I think Mr. Wall, when I removed those stoves from 
the Furniture Store warehouse, asked me to remit the freight 
on them. Not knowing anything of the original transaction, 
or how carried out, I was not in a position to promise him 
payment of that freight at that time. When I got . back it 
was settled justly. 
Q. You did determine that freight was due and it covers 
freight does it not? · 
A. I would have to see the invoices; I do not know about 
that. 
Q. Do you or do you not lmow whether you received a 
letter from Mr. Wall about his discharge, dated May 4, 1939? 
A. No, I never received any letter from him. 
Q. Do you lmow whether any such letter is on file? 
A. I know it is not. 
Witness leaves the stand. 
' page 150 r W. P. Simmons, another witness of lawful age, 
called on behalf of the Defendant, after being duly 
sworn, testified as follows : 
DIRECT EXAMINATION 
By Mr. Carter: 
Q. Where are you employed? 
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A. Knox Stove Works. 
Q. How long have you been employed by them? ! 
A. Since.1932. ~ 
Q.. ·what concern were you with· before? 
A. The Anchor Stove Works. 
Q. Have you ever travelled this particular territroy here? 
A. I have made special trips, not as a regular salesman. 
Q. ,viiat position do you now hold with the Knox Stove 
Works? 
A. I am a travelling salesman right now. 
Q. Have you ever held the position of sales manager? 
A. I have. 
Q. How long did you hold it? 
A. From 1938, to August of this year, 1940. 
Q. Through the years 1938 and 1939? 
A. Yes, sir. 
Q. During that time was Mr .. wan employed by the company 
at any time? 
A. Yes, sir. 
Q. A part of what year did he last work there? 
A. 1939. 
Q. Did he work the whole year of 1938? 
A. Yes, sir. 
Q. During the years 1938 and 1939, was Mr. Miller there? 
A. Yes, sir. 
1>age 151 ~ Q. What position did he hold? 
A. General Manager and Vice-President. 
Q. Diel you have any occasion to talk with Mr. Miller about 
Mr. Wall's employment? 
A. Yes, sir, we naturally did discuss all the salesmen and 
M.r. Wall on various occasions. 
Mr. Taylor: 
Q. Was Mr. Wall present when you discussed him? 
AL At time, yes, sir. 
Mr. Carter: 
Q. Whose duty was it, while you were sales manager there, 
to employ the salesmen? 
A. I employed them. 
Q. Did you employ all the salesmen while you were sales 
manager? 
A. Yes, sir, I did. 
Q. Did you employ Mr. ,van? 
A. Mr. Wall was working for the company when I went in 
as sales manager. 
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Q. Did you ever discuss after with Mr Miller Mr. Wall's 
employment? 
A. Yes, sir, we have discussed it. 
Q .. In these discussions did you ascertain from Mr. Miller 
that Mr. Wall had a yearly contract with the company? 
A. No, sir. 
Q. Did you go over Mr. Wall's affairs with Mr. San-
ford? 
page 152 r A. Immediately before ]ie was dischargeq. 
Q. Was his discharge agreed upon by you two? 
A. Yes, sir. 
Q. ·what were the objections to Mr. Wall? 
A. There were various objections. Definite objections in my 
particular case were that it was hard for me to get coopera-
tion from him in many ways, such as · daily reports, mileage 
reports on his car, and things of that nature. One of the big 
objections that I personally had was I thought Mr. Wall 
always travelled too many miles every week with his auto-
mobile. In other words, he was an extravagent salesman 
from my stand-point. 
Q. To put it a little bit bluntly: Did you conclude from 
his reports tliat he was reporting more mileage than he was 
actually traversing? 
A. It seems he was travelling a lot of miles, but I could 
not say definitely he was travelling less miles than on the 
reports. 
Q. Did you ever take that up with him? 
A. Yes, sh-. 
Q. Did he ever say he made a m.istake in his mileage? 
A. No, sir. 
Q. Do you know anything about the arrange}llent that the 
company had about the stoves, except what you have heard 
from Mr. Sanford or Mr. l\IcKay? 
A. No, sir. 
page 153r CROSS EXAMINATION 
By Mr. Taylor: 
Q. When did you become sales manager? 
A. The arrangements were made for the first of the year 
1938, and I actually went to work in that April, around 
.April or May, I would say. In the meantime between the 
first of the ·year and up to that time, I was placing a man in 
the territory that I made, young man in the territory. 
140 Supreme Court of Appeals of Virginia 
W. P. Simmons 
Q. In August of this year you terminated your office as 
sales manager? 
A. Yes, sir, that is right. 
Q. From the first of April, 1938, you took up your duties, 
and from April, 1938, until August, 1940, you held the 
title of sales manager? 
A. Yes, sir. 
Q. During that period of time you employed all the sales-
men? 
A. I did. 
Q. Did you do that with the assistance of Mr. Miller, while 
he was Vice-President and General Manager? 
A. In our company, it has always been our custom to dis-
cuss various moves. In other words, our company has always 
worked together. 
Q. When you were made sales manager, were you not given 
this job as an experiment to see if you would make good? 
A. Not that I know of; it was not stated to me. 
Q. Do you have a sales manager job now? 
A. No, sir, no man with that title. 
page 154~ Q. The company has discontinued that title? 
A. Yes, sir. 
A. Is there anybody head of the salesmen? 
A. Yes, sir. 
Q. Who is that? 
A. Mr. Sanford. 
Q. You have felt that Wall was padding his accounts? 
A. I would no1t put it that way. I felt Mr. Wall's ·~x-
pense account was exorbitant, much too high, and I .asked 
him to reduce it; and I felt at time, as I have stated before, 
I though many more miles were being covered· than was right. 
Q. He lived 200 miles from his territory? 
A. 175 to 200. 
Q. He lived here during the whole time he was employed by 
Knox? 
A. Yes, sir. 
Q. They knew that? 
A. Yes, sir. 
Q. They knew they were paying mileage back and forth? 
A. Yes, sir. 
Q. Every week he made 400 miles while travelling from his 
territory home and back? 
A. Yes, sir. 
Q. That would run up considerable mileage? 
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A .. Yes, sir, a big distance. 
Q. If he was honest about it, it would depend upon his ac-
tivity and the mileage he had travelled? 
page 155 r A. Yes, sir. 
Q. When you all discussed with Wall on different 
occasions his high expense account, did he ask you to furnish 
him with a company car? 
A. Yes, sir, and he said he could not run his Buick on the 
amount of money we paid him. I said : "The rest of the 
boys are not driving Buicks; you will have to buy a cheaper 
car." 
A. The company did not buy cars; did not furnish cars? 
A. No, sir, only one car. 
Q. It is just a suspicion that Mr. Wall may have turned 
in more mileage than actually travelling? You do not have 
any actual facts? 
A. No, sir, when a man is in his territory I cannot tell 
how many miles he is travelling;· there is no way to check, 
unless you follow him up. · 
Q. After Mr. Miller left Knox, you and Mr. Sanford and Mr. 
McKay discussed Wall, did you not? 
A. Yes, sir. 
Q. And you determined to find a way so as to get rid of' 
him? 
A. No, sir. 
Q. You knew he was on a yearly salary? 
A. Yes, sir, he had a monthly income. 
Q. You Imew he was on a yearly salary by the month? 
A. No, sir, I did not lmow that. 
Q. You looked around to find justification to save the 
company from breaching his contract? 
A. No, sir. 
page 156r Q. You did not? 
A. No, sir. 
Witness leaves the stand. 
IN CHAMBERS: 
MOTION BY MR. CARTER (NO. 4): 
In your honor please, in the examination of Mr. McKay the 
question was asked him what was the general policy and 
custom of the Knox Stove Works ~s to the employment of 
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· the salesmen of the Knox Company, with particular reference 
to the period of employment Objection was made to that 
question and sustained by the Court. If the witness. had 
Leen allowed to testify, he would have testified that all 
the salesmen now working for Knox are employed on a monthly 
basis, an have been since his connection with the company 
began, and that no executive officer in the company had heard 
of the employment of Wall by Miller on any other basis. 
Counsel did not, of course, ask Mr. Sanford and Mr. Simmons 
this question, because of the Court's ruling. I should like 
for the record to show that if Mr. Sanford and Mr. Simmons 
and Mr. Brown, who is a salesman: of the Knox Company, 
were called to testify and interrogated about the period of 
· employment of salesmen that they would all testify that 
all salesmen now employed by Knox are employed by the 
month; that all salesmen, to their knowledge during the time 
that Wall worked for the company, were employed by 
page 157 rthe month, and that they have ]mown of no other 
period of employment of a salesman. 
Mr. Taylor: Counsel for plaintiff would also call to the 
attention of the Court that the basis of this suit is a specific 
contract claimed to have been made by the 11Iaintiff, Wall, with 
the then active head executive officer, J. B. Miller, who has 
testified in this. case that he personally made all contracts 
of employment with the salesmen, and that his _contract 
with Wall was for the full year of 1939, on a salary, expense 
and car allowance basis that he testified to. 
( Court and counsel return to Court Room) 
page 158 r J. B. Miller recalled: 
DIRECT EXAMINATION 
By Mr. J. W. Taylor: 
Q. Mr. Simmons has testified here that he became sales 
manager of the Knox Stove Works in the early part, or the 
beginning of the year 1938, and may not have entered upon 
his duties until about April, 1938, and continued thereon 
through your employment with the company and until August 
of this year. That at the· time that he was sales ·manager, 
from April, 1938, when he took over the active duties, that 
11e employed the salesmen, making the contracts of employ-
ment of all salesmen th~t were _employed by Knox: I wish 
Knox Stove \iVorks, Inc. v. R. P. Wall 143 
J. B. :Miller 
you would tell the jury whether or not during the time that 
he became sales manager, when you were Vice-President and 
General Manager,. Mr. Simmons had any authority to employ 
salesmen, or did he exercise that authority; and, if not, whom 
that authority was exercised by? 
A. Mr. Simmons is correct in saying that he became sales 
· manager officially on the first of January, 1938. He moved 
in from Louisville, which was then his headquarters, some 
time before the middle of the year, 1038. ~Ir. Simmons had 
previously been -a salesman for the Company; he had had 
. no experience as sales manager. He accepted the position 
as sales manager with the m1derstanding that r would help 
h.im develop himself into a salesmanager. He was the only 
available man that I had at that time to bring in 
page 159 ~whom I could appoint sales manager to sort of help 
me with the details and still not affect the sales. 
Due to his lack of experience as a sales manager, I did 
not give him the authority to hire salesmen; but, in order 
to help him to learn the job, I gave him the opportunity of 
hiring the man to succeed him in the territory he had been 
in, a man we had heard about; and he hired another man, 
Mr. . . . . . . . . . The old salesmen, Mr. Simmons, Mr. "'\-Vall, 
and Mr. Young; and, at the beginning ·of that trip, Mr. Mac 
Thomas, were llandled by myself. I could not cut this business 
loose to a man who had no experience after having developed 
it to the point I had without having control. I did not give 
him authority to hire or :fire any of the salesmen, but I 
allowed him to hire two new men. 
Q. Did. he fL~ the contracts? 
A. He :fixed the pay and remuneration that the man going 
into the territory he had been in should have and of an-
other man going into a territory we had worked very little. 
Q. You made the contracts with all the other salesmen? 
A. Yes, sir, for 1938 and 1939. 
Q. And including :Ur. Simmons'? 
A. Yes, sir. 
Q. ·was Mr. Simmons on a yearly salary? 
A. Yes, sir, during 1938. Previous to that he was a sales-
man and had been on a yearly salary, with a travelling ex-
pense account and paid certain sales commissions for the yeaJ· 
1937 and previous years. . 
puge 160 ~ Q. ,vhen salet3 manager, did you :fix his salary on 
a yearly basis? · 
A. Yes, sir. 
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Q. ·was his contract for a yearly term? 
A. Yes, sir. 
Q. 'l'he same terms you testified Mr. ·wall's was? 
A. Yes, sir, all salesmen for 1039, as was all of the sales-
men, all on oral contract; I never gave any salesman a written 
contract for 1939. 
Q. Did Mr. Simmons at one time travel for the Knox Stove 
Works the same territory that Wall worked afte1· he was em· 
ployed? 
A. Before Mr. Wall was put in the territory, the territory 
that Mr. Wall travelled was part of Mr. Simmons' territory. 
Q. Mr. Sanford in his evidence definitely said he felt from 
the time he became Assistant to the President, in 1938, that 
Mr. ,van was, to speak frankly, padding his expense accounts. 
In other words, stealing from the company indirectly. I will 
ask you as Vice-President and General Manager and with the 
supervision of the salesmen, if ~fr. Wall did anything in the 
five years you were there with him that would give you the 
slightest suspicion that Wall was padding his expense accounts? 
A. 'fhe question of his padding his expense accounts is abso-
lutely 1·idiculous. I have handled many expense accounts, and 
I can smell a padded account a mile off. His expense 
page 161 ~account was 100% correct, but his mileage was high; 
but, as far as padding his expense account is con-
cerned, I could swear that I have no knowledge of any expense 
account being padded. I passed on t11e majority of them. Mr. 
McKay would automatically take up the expense accounts and 
r,ay them. 
Q. How many years have you had experience in handling 
salesmen and expense accounts? 
A. 15 to 20 years, on and off. 
Q. I will ask you if Mr. Wall and his services to the Com-
pany was able to develop this territory to a sales volume, that 
was satisfactorily remunerative to the Company in profiits? 
A. He was. 
Q. He was able to develop it far in excess of any other sales-
man you had had in the territory while you were Vice-Presi-
dent and General Manager? 
A. I cannot remember the exact figures. The territory, if I 
remember correctly, never produced over $6000.00 to $8000.00 
in sales in one year. After Mr. ,van had been with the Com-
pany, the territory produced over $.50,000 .. 00. That should an-
swer the question as to whether the territory was productive 
under Mr. Wall or the previous salesman. 
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Q. There have been introduced in evidence here the figures 
in Mr. Wall's expenses in travelling the territory ( defendant's 
Exhibits Nos. D, E, F, and G), as follows: ·For January, 1939, 
$268.80; for February, 1939, $192.10; for }larch, 1939, $258.40; 
and for April, 1030, $209.33. I will ask you if they are unrea-
sonably high; or if there is anything in those figures that would 
indicate that the expense account was being padded? 
page 162 ~ A. In order for me to answer that, I would have 
to lmow how much travelling he was subject to in 
that territory. If I· had any idea how much of that constituted 
his car mileage. His hotel bills and car mileage and meals con-
stituted the majority of his expenses. I can probably answer 
that question by saying the salesmen travel about 48 weeks of 
the year. The other weeks are taken up in the Christmas holi-
days and a few weeks in the summer. I always figured on 
$2400.00 a year for expenses. Once in a while there may be a 
man in a territory who would have to make longer jumps, and 
he would be paid on the basis of that. But an average of 
$2400.00 a year, or $200.00 a month would be a fair average 
for travelling expenses, about $60.00 a week, for the working 
time a travelling salesman is on the job. 
Q. In the early part of 1939, until you left the Company, 
did you have l\Ir. ,van out of the territory doing some work 
in connection with air conditioning? 
A. As I remember I had Mr. Wall make trips in the southern 
part of Pennsylvania to introdu~e a combination coal and 
gas range to the commissary accounts in the southern part of 
Pennsylvania. I had him make several trips to Pittsburgh-
that was the latter part of 1938 and the first part of 1939. 
Q. Do you know anything of your lmowledge about the con-
signment of stoves to the Beverley Furniture Company of 
Staunton? 
A. Yes, I ·do. 
page 103 ~ Q. It seems you have a printed form, called a 
"Trust Receipt," which reserves the title in the Knox 
Stove ·works. The consignee is supposed to remit as each stove 
is sold? . . 
A. The trust agreement form, if it is the same form, I devel-
oped that form and the entire system with our attorneys over 
a period of six months. It took our attorneys that long to 
develop that form, to go into the legal ramifications would take 
a long time. It was not desi1:,>ned as a consignment form-
Mr. Carter : · I object to this testimony. This man is not 
qualified to testify as to what the legal interpretation of that 
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form is. In the second place, according to his own testimony, 
be left the Company in February and on that date this question 
had not come up; these agreements were not involved until 
after he left the Company. 
The Court : I think the trust agreements have been introduced 
( Defendant's Exllibits -Nos. H and I), and what they mean 
would be a matter of law and -it would not be proper for him 
to discuss what they mean. 
Mr. Taylor: I did not ask him that; I asked him if he knew 
anything of the shipment to the Beverley Furniture Company? 
A. The shipment of the stoves to the Beverey Furniture 
Company was made rmder my approval and at my suggestion. 
The stoves were shipped to the Beverley Furniture Company 
on a consignment basis. 
page 164 ~ Q. Had you previously shipped to the Staunton 
Department Store, or ·Staunton I~urniture Company 
stoves? 
A. They were our account for some time. 
Q. It is true that the account was rmsatisfactory on account 
of payments, and you made it so the stoves could be here and 
he available for them? 
A. That was· the reas_oii, because my judgment was that the 
Staunton Furniture Company were not deserving of any more 
credit and were very unsatisfactory from the pay stand-point. 
Q. You wanted to still serve the -territory with stoves, but 
throug)l "ran because their account was W1satisfactory? 
A. That was right. 
Q. Do you know whether or not he llaid the freight on the 
stoves when they came in? 
A. I understood he did pay the freight, but it was not in-
tended that he pay the freight on the consigned merchandise. 
Q. The Company was indebted to him for such freight as 
was paid? 
A. That was a mistake on the part of our shipping depart-
ment to let them go for·ward without the freight being paid. 
page ~G5r CROSS EXAMINATION 
By Mr. Carer : 
Q. Yon do not contend they were sold? 
A. No, sir, on consignment basis. 
Q. ,Vhat was the duty of the consignee? 
A. Ordinarily, should pay for the stoves when sold. 
Q. At that time you had cut off all credit ~o the Staunton 
.l'urniture Company? 
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A. We had cut off credit to the Staunton Furniture Com-
pany, but we were not hard-boiled. When a dealer of our had 
made a sale that might involve some trouble, we made· arrange-
ments for him to get it, even though his position did not 
justify large credit. 
Q. At that time you said the Staunton Furniture Company 
was not worthy of any further credit? 
A. Yes sir. . 
Q. You also testified . that under this consignment agree-
ment, regardless of the trust receipt, it was the duty of Mr. 
Wall to remit immediately for the stoves that he collected for? 
A. Under normal circumstances, yes, sir; but Mr. Wall was 
working for the Company. 
Q. If your understanding of the consignment agreement is 
correct, and if it is correct that he collected for a stove and 
did not remit reasonably promptly, he violated his ·consign-
ment agreement, did he not? 
A. I would say so. 
Q. Did you ever employ Everett Sumner? 
A. Yes, sir. 
l)age 166 ~ Q. How long was he in your employment? 
A. Mr. Sumner was with the Company at the 
time I took over. 
The Court: What connection has he with the case? I never 
I1eard of him before. 
Mr. Carter: This is the connection: The witness has testified 
here that all these men had always been employed on a yearly 
Lasis. I want to find out about two or three particular instances. 
Q. Did you employ him on a yearly basis? 
A. Yes, sir. 
Q. Did you employ Mr. Mac Thomas on a yearly basis? 
A. Yes, sir. · 
Q. Did you employ Mr. Don Miller on a yearly basis? 
A. No, sir. 
Q. On what basis was he employed? 
A. Mr. Don Miller for tlie year 1937 had been employed on 
a yearly basis, and in 1938, due to the unsatisfactory conditions 
in his territory, he was placed on probation for four months 
and discharged at the end of the four months for failure. 
Q. Did you discharge Mr. Mac Thomas? 
A. No, sir. 
Q. Who discharged him? 
A. He discharged himself. 
Q. When? 
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A. In the middle of 1938, at the same time that I 
page 167 rrequested the other salesmen to take a cut, he re-
fused to take one. He joined the Brown Stove Works. 
I considered I had a contract and I credited his account for 
sales made from the first of the year until he left; all shipped 
in the fall and his account was credited. 
Q. You say he left the Company the middle of the year? 
A. Yes, sir. 
Q. Did he violate his contract? 
A. Yes, sir. 
Q. Was any point made of it? 
A. Yes, sir. 
Q. What was done? 
A. I wrote to the Brown Stove Works and told them I 
would hold them personally responsible and I was reserving 
the right to use the Brown Stove Works for any loss to us. 
Q. Mr. Everett Sumner discharged himself? 
A. Yes, sir. 
Q. What time of the year was that? 
A. Shortly after the middle of the year. 
Q. He was on a yearly basis? 
A. Yes, sir. 
Q. For what was he discharged? 
The Court : I declined to permit certain facts to go before 
the jury and this is just doing it indirectly. I direct the 
jury to disregard all that the witness has said 
page 168 ~about Mr. Sumner and these other people, as to 
what their compensation was, and what their con-
tracts were; it has nothing to do with this case. 
Mr. Carter: I except to the Court's ruling, on the grounds 
that this testimony leads to the contradiction. and impeach-
ment of Mr. Miller's testimony. 
Q. You stated a while ago that you had never criticized 
Mr. Wall for his expense accounts that he has rendered? 
A. Pardon me. Did I say I never criticized him? 
Q. Did you ever criticize him? 
A. Yes, sir. 
Q. Did you ever write him letters about it? 
A. I wrote him quite a few. 
Q. Did you ever complain in a way that would indicate that 
you suspected he was padding his expense accounts? 
A. If any such in1plication was put on them, it was wrong. 
I would not have a man working for me that I thought was 
stealing from the Company. 
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J. B. Mille1· 
Q. I will ask if you wrote this letter to Mr. Wall, which 
I have marked "Defendant's Exhibit No. P," and herewith file? 
A. That sound like my wording. You cannot swear about a 
carbon copy of a letter. 
Q. Did you write that letter? 
A. It sounds like mine. 
Q. At that time were you general manager of the Company? 
A. Yes, sir. 
page 169 r Q. I introduce a carbon copy of a letter, which 
shows no name on it, but it is signed General 
Manager. 
The Court: Mr. Wall will have to produce the original if 
he. has it. If the original is lost, ask this witness if he wrote 
that letter. If Mr. Wall has the original, that should be pro-
duced. 
}Ir. Carter : This is written from the Company to Wall. 
The Court: If Mr. Wall declines to produce the original, you 
can introduce the copy. 
Mr. Taylor: 'Mr. ,van has not kept any letters. 
Mr. Carter : ( Reading the letter, as follows : ) 
"DEFENDANT'S EXHIBIT ·NO. P. 
August 30, 1935 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear Mr. Wall:-
We are attaching hereto your check in the amount of 
$125.00. 
page 170} We have gone just as far Mr. Wall as we can with 
your territory and while the ·writer is exceedingly 
disappointed at our inability to open up that territory, never-
theless we will have to pass up the business. 
I am holding at the present time three expense books. To be 
frank with you I do not feel that all three of these expense 
books are justified in their tot~l amounts. One of them you 
admitted to be wrong. That was the one on August 10th. You 
stated that you were home during Monday and Tuesday-
yet you show 962 miles covered for the remainder of the week. 
Just how much of this expense is chargeable against Knox 
Stove Works and how much is charged against your other 
activities? I will forward you check just as soon as I receive 
your reply. 
1.50 Supreme Court of Appeals of Virginia 
J.B. Miller 
Yours very truly, 
KNOX STOVE WORKS 
General Manager. 
· JBM/LB" 
page 171 ~ Q. Did you receive a reply to that letter? 
A. I must have. 
Q. I now show you carbon copy of a letter, which I have 
marked Defendant's Ex. Q and herewith file, dated August 6, 
1938, addressed to lfr. R. P. Wall, and signed "General Man-
ager," and initialed "JBM," and ask you if you wrote that 
letter? 
A. That sounds like a letter of mine. 
Q. Do you admit having written that letter? 
A. I would not admit a carbon copy. 
Q. These are your initials and you were the general manager 
on August 6, 1938? 
A. Yes, sir. 
Q. Please read that letter to the jury? . 
A. ( Reading the letter, which had been marked "Defendant's 
Exhibit No. Q," as follows : ) 
"DEFENDANT'S EXHIBIT NO. Q. 
August 6, 1935 
Mr. R. P. Wall, 
716 Selma Blvd., 
Staunton, Va. 
Dear Mr. Wall: 
We are attaching hereto our check in the amount of $71.31, 
covering your expenses for the week ending August 3. 
It would seem to me that 1058 miles would be a lot of 
traveling to do considering the fact that you are getting no 
orders and also considering the fact t11at labor conditions are 
no better today than a little over a month ago when it was 
admitted that this was the condition that was re-
. page 172 ~tarding your progress. 
There is one other thing I want to point out and 
that is that in my telegram to you of July 28, I requested that 
you remain in for Monday and Tuesday but your expense book 
indicates that you traveled on those two days. 
Please advise me relative to the above. · 
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JBM/A" 
J. B. M ille-r 
Yours truly, 
KNOX Sri'OVE WORKS 
Sales Manager. 
REDIRECT EXAMINATION . 
By Mr. Taylor: 
Q. Mr. Miller, you were then sales manager, in 1935? 
A. I was sales manager in 1935, until the death of Mr. 
Clarence Edmunds on the 27th day of July, and Mr. Hugh 
Sanford in a few weeks appointed me general manager. 
Q. You originally employecl l\Ir. vVall in April or May of 
1935? 
A. Yes, sir. 
Q. Previously to that Knox had no business in the territory 
travelled by Mr. Wall except two accounts? 
A. Yes, sir. 
Q. This territory had not been developed and you did not 
know what expenses it would take to travel in that territory. 
Is that true? 
A. That is correct. 
page 173 r Q. These letters are written on August G and 
August 30, · 1935 ( Referring to Defendant's Exhibits 
Nos. P. & Q)? 
A. Yes, sir. 
Q. V{hen you started to develop the territory and did not 
have any actual knowledge what it would take to develop the 
territory? 
A. Yes, sir; and also at a time when I was working 18 hours 
a day, endeavoring to take over the other position, and straight-
-ening out the affairs of the company due to the death of the 
previous General Manager. 
Q. These expense accounts seemed to you high and out of 
reason at that time? 
A. Apparently, if I wrote those letters. 
Q. During the four years that Mr. ,van worked the territory 
were they average1expenses? 
A. He must have satisfactorily exptained them, or he would 
not have gone back. As I remember we were disappointed 
because the business was not coming in as fast as I had hoped 
it would, and I was faced with the problem of having to cut 
expenses, and that may have been the occasion of the letters 
152 Supreme Court of Appeals of Virginia 
R. P. Wall Gilpin Willson, Jr. 
and also of discontinuing the territory for the time being. 
Witness leaves the stand. 
page 17 4 ~ R. P. Wall recalled : 
. DIRECT EXAMINATION 
By. Mr. Taylor: 
Q. Did you pay the freight on the consignment of stoves in 
January, 1939, of $76.08? 
A. Yes, sir. · 
Q. Did you pay the freight on the other consignments as 
they came in? 
• A. Yes, sir. 
Q. Were you reimbursed for the freight· charges prior to 
your settlement with Mr. Sanford? 
A. I have never been reimbursed until now. 
Witness leaves the stand. 
Gilpin Willson Jr., another witness of lawful age, called 
on behalf of the Pluaintiff, after being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Taylor: 
Q. You are President of Thomas Hogshead, Inc.? 
A. I am. 
Q. And a Director in the National Valley Bank? A: I am. 
Q. Do you know Mr. R. B. Wall? 
A.. I do. 
Q. How long have you Im.own him? 
page 175 ~ A. 20 or 25 years. . 
Q. Have you known him intimately and do you 
know many of the citizens of Staunton who know him? 
A. I know him well. Q. Do you know his· general reputation in the community 
in which he lives as a man of honesty and integrity? 
A. I do not think that would be questioned. 
Q. Is his reputation good or bad? 
A. It is good. 
.o Knox Stove Works, Inc. v. ·n. P. Wall 153 
Page D. Wilson 
Q. You do know his general reputation for truth and vera-
city? 
A. Yes, sir. 
Q. Is that reputation good or bad? 
A. It is good. 
Q. Judged by that reputation would you believe him on oath 
in a matter in which he was involved? 
A. I would. 
NO CROSS EXAMINATION 
Witness leaves the stand. 
Page D. Wilson, anoth.er witness of lawful age, called on 
behalf of the plaintiff, after being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Forest Taylor: 
Q. You are Secretary and Treasurer of the Augusta Loan 
Corporation? 
A. I am. 
page 176r Q. Do you know Mr. R. B. Wall? 
A. Yes, sir. 
Q. For how long have you known him? 
A. About 13 years. 
Q. Do you lmow the people here in Staunton who know him? 
A. Yes, sir. 
Q .. Do you know his reputation in this community for hon-
esty? · 
A. I do. 
Q. Is it good or bad? 
A. It is good. 
Q. Do you know his general reputation for truth and vera-
city? 
A. I think I do. 
Q. Is it good or bad? 
A. It is good. 
Q. Judged by that reputation would you believe him on oath 
in a matter in which he was involved? 
A. I would. 
NO CROSS EXAMINATION 
154 Supreme Court of Appeals of Virginia 
J. H. Wamsley 
Witness leaves the stand. 
0. K. Brown 
J. H. ,vamsley, another witness of lawful age called on be-
half of the plaintiff, after being duly sworn, testified as follows: 
DIRECT EXAMINATION 
By Mr. Forest rraylor: 
Q. In what business are you engaged in Staunton? 
page 177 r A. I am Cashier of the National Valley Bank. 
Q. Do you know Mr. R. B. Wall? 
A. Yes, sir. 
Q. How long have you known him? 
A. Possibly 15 years. 
Q. Do you know his reputation in this community for hon-
esty? 
A. I do. 
(.}. Is that reputation good or bad? 
· A. It is good in my opiniqn. 
Q. D oyou know his repuation for truthfulness and veracity? 
A. I do. 
Q. Is it good or bad? 
A. It is good. 
Q. Judged by that reputation, as you know it, would you 
uelieve him on oath in a matter in which ·he was involved? 
A. I would. 
NO CROSS EXAMINATION 
Witness leaves the stand. 
C. K. Brown, 
By Mr. ~,orest Taylor: 
Q. "'What is your business? 
A. I am with the newspapers; I am editor of the Evening 
Leader. 
Q. That is the only evening newspaper in the city of 
Staunton? 
A. Yes, sir. 
page 178t Q. Do you know Mr. R. B. Wall? 
A. I do. 
Q. How long have you known him? 
A. Since 1921. 
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L. D. Stephenson,, J1·. 
Q. About 10 years? 
A. Yes, sir. 
Q. Do you know his reputation in this community for hon-
esty? 
A. I think I do. 
Q. Is it good or bad? 
A. It is good. 
Q. Do you know his reputation for truthfulness and veracity? 
A. I think I do. 
Q. Is it good or bad? 
A. It is good. 
Q. Knowing that reputation, as you do, would you believe 
him on oath in a matter in which he was involved? 
A. I would. 
NO CROSS EXAMINATION 
Witness leaves the stand. 
L. D. Stephenson, J"r., another witness of lawful age, called 
on behalf of the plaintiff; after being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Forrest Taylor: 
Q. ,vhat is your business? 
A. I am Assistant Cashier of the Augusta National Bank. 
Q. Do you know Mr. R. P. Wall? 
A. I have known l\ir. ·wan well for about 10 years. 
page 179 ~ Q. Do you lmow his reputation in Staunton for 
honesty? 
A. I think I do. I might say I have lived next door to him 
for five years. 
Q. Is that reputation, as you lmow it, good or bad? 
A. As far as I lmow it is good. 
Q. Do you know llis reputation for truth and veracity? 
A. I think I do. 
Q. Is it good or bad? 
A. It is good. 
Q .. Knowing that reputation, as you do, would you believe 
him on oath in a matter in which he was involved? 
A. I would. 
NO CROSS EXAMINATION 
156 Supreme Court of Appeals of' Virginia 
H. E. Baylor 
Witness leaves the stand. 
Harry E. Baylor, another witness of lawful age, called on 
behalf of the defendant, after being duly sworri, testified as 
follows: 
DIRECT EXAMINATION 
By Mr. Forrest Taylor : 
Q. What is your business? 
A. Treasurer of the city of Staunton. 
Q. Do you know Mr. R. P. Wall? 
A. Yes, sir. 
Q. How long have you known him? 
A. I do not know exactly; somewhere between 15 and 20 
years. 
page 180 ~ Q. Do you know his reputation in this community 
for honesty? 
A. Yes, sir. 
Q. Is it good or bad? 
A. It is good. 
Q. Do you know his reputation for truth and veracity? 
A. Yes, sir. 
Q. Is that good or bad? 
A. It is good. 
Q. Judged by that reputation as you know it, would you 
believe him on oath in a matter in which he was involved? 
A. I would. 
NO CROSS EXAMINATION 
Witness leaves the stand. 
Mr. Taylor: Plaintiff rests his case. 
Mr. Carter: Defendant rests his case. 
page 180 ~ ~ In Chambers: 
Motion by Mr. Carter : (No. 5) 
The defendant, by counsel, moves the Court to strike all of 
the plaintiff's evidence and enter a judgment for the defendant, 
upon the ground that the alleged oral contract relied upon is 
unenforcible because it is in violation of the 7th paragraph of 
Section 5561 of the Code of Virginia, the Statute of Frauds, 
which provides that no action shall be brought upon any 
agreement that is not to be performed within a year, the con-
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tract here relied upon being allegedly entered into in the fall 
of 1938 for services for the entire period of 1939. · 
( Counsel for the defendant then read the Section of the 
Code referred to and quoted from the evidence· of Mr. Wali 
and Mr. Miller, in support of his contention, at considerable 
length. Also read from the syllabus.of the case of Lee's AlimMi· 
istrator v. Hill, 87 Va., stating he has many other authorities 
he would like to present to the Court, if the Court desired to 
receive them at this time. The Court then ruled as follows:) 
The Court: You have put your finger on the only point in 
the case that bothers me. If the contract was made in October 
and concluded, it falls within the Statute of Frauds. The 
question that bothers me is the evidence as to what hap-
pened in January. When you make a .. motion in a 
page 181 ~damage suit the Court can submit the case to the 
jury. In this case, I· can reserve my decision, because 
of other questions than the question of damages. The same 
question. can then be raised on a motion to set the verdict 
aside, as contrary to the law and the evidence, and I prefer to 
have it come before the Court in that form. Therefore, I will 
overrule the motion at this time, and let the case go to the 
jury, and the motion can be made, if desired, after the jury 
has rendered its verdict, and the Court will then have prop-
er time to consider it. I consider it a close question of fact. 
I am not expressing an opinion, but the January meeting does 
give me concern as to whether the contract had to be left open 
and had to be considered at that time. 
Mr. Carter: I have authorities that I had contemplated 
presenting to the Court. 
The Court : The only reason I am taking this course at this 
time is that these gentlemen are from Tennessee and are anx-
ious to get away and I do not wish to detain them for the 
time it would require to give careful consideration to the 
motion. You will have the same opportunity to have the Court 
pass on this question after the jury renders its verdict. 
Mr. Carter: Counsel for defendant excepts to the Court's 
ruling. 
page 182 ~ Attest: This 23rd day of June, 1941, to Defend-
ant's Certificate No. 1, the same having been tender-
ed to the undersigned on the 20th day of June, 1941, after 
notice to Plaintiff's attorneys, as required by law. 
FLORIDUS S. CROSBY, 
Judge of the Corporation Court for the City of Staunton. 
page 183~ CERTIFICATE NO. 2 
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The following Instructions Nos. 1, 2, and 4, were granted 
at the request of the Plaintiff, and Nos. A and B were grant-
ed at the request of the Defendant, respectively, and, with 
the general instruction of the Court, are all of the instructions 
which were granted at the trial of this case, at the November 
term, 1940, of this Court. The objections and exceptions of the 
Defendant, in so far as any were made to tlle granting of said 
instructions, follow the instructions in this Certificate. 
INSTRUCTION NO. 1. 
The Court instructs the jury that if they believe that the 
plaintiff, R. P. "\Vall, has proven by preponderance of the 
evidence that he had a contract of employment with the de-
fendant, Knox Stove Works, for the year 1939, as a salesman, 
on a inonthly salary of $247.50, and, in addition, his actual 
travelling expenses, including 5c a mile allowance for the use 
of his automobile in his work, and that the said plaintiff per-
formed his contract so far as he was permitted by the defend-
ant so to do, and that the defendant, through its officer and 
agent, Hugh ·w. Sanford, rJ r., breached the said contract by 
the discharge of the said ,van without legal justification, then 
the jury should find for the plaintiff and fix his damages iii 
such amount as they believe right and proper, not exceeding 
the amount claimed in the petition for attachment in this suit, 
including the following items: loss of wages under his con-
tract from May 1, 1039, through December 31, 1939, and, in 
addition, any travelling expense, car allowance and other items 
in the account filed with the petition, that the evidence shows 
was due the said Wall by the defendant up until the time of 
the breach of said contract, less any net amount of earnings, 
if any, that the jury may believe from the evidence was real-
ized by the plaintiff from his connection with the United States 
Stove Company for the year 1939. 
Mr. Carter: Counsel for the defendants objects to 
page 185 ~the instruction, on the ground, that the instruction, 
as offered, in the use of .the phrase "withou~ legal 
justification," will be confusing to the jury as to what legal 
justification is. 
The Court : If the jury believe that what the plaintiff did 
was dishonest, then the defendant had legal justification for 
his discharge. If they do not believe that what he did was 
dishonest, then the defendant was without legal justification. 
It is, I think, a question of fact; the jury must be satisfied .. 
If they believe that these things did happen, then it was 
legal justification. The instruction will be given. 
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Mr. Carter: Defendant, by counsel, excepts to the Court's 
l'uling for the reasons heretofore assigned. 
page 186 r PLAINTIFF'S INSTRUCTION NO. 2 
The Court in,structions the jury that while the plaintiff 
must prove his case by a greater weight or preponderance of 
the evidence which does not mean by the greater number of 
witnesses, but means only that the plaintiff must prove by 
evidence of such weight and credibility that the jury can say 
that they are satisfied that the weight of the evidence is in 
favor of the plaintiff, and the Court tells the jury that they 
are the sole judges of the credibility of witnesses, and they 
have a right to take into consideration in weighing the evi-
dence the apparent candor and frankness of the witness, his 
:nianor of testifying, his intelligence, his interest or bias, if any 
is shown, in determining which witnesses are entitled to credit 
and give credit accordingly~ 
Mr. Carter: Counsel for defendant has no objection to this 
instruction. 
page 187r PLAINTIFF'S INSTRUCTION NO. 4 
The Court instructs the Jury that the defendant in this case 
has interposed the defense of legal justification in its dis-
charge of the plaintiff, R. P. Wall, and has inti:oduced testi-
mony tending to show that the plaintiff, R. P. Wall, was 
guilty of acts of. a fraudulent nature in support of its, the 
defendant's belief, and the Court tells the jury that in con-
sidering the question of whether the plaintiff has acted dis-
honestly or fraudulently in his dealings with the defendant, 
that they have the right to take into consideration. all of the 
evidence in the ca~e, including the good reputation of the plain-
tiff for honesty, integrity, and truth and veracity, if the same 
has been shown in determining whether or not the plaintiff's 
acts in relation to his employment with defendant company 
were bona :fide and honest. 
Mr. Carter: Counsel for defendant objects to the instruc-
tion on the ground that the weight of authorities hold that 
in a civil case, character witnesses are really not appropriate. 
The Court : That is true, except when a man's honesty is in 
dispute. The instruction will be given. 
Mr. Carter: Counsel for defendant excepts to the Court's 
ruling, for the reasons heretofore stated; and, for the further 
reason, that the instruction, as offered, is not a 
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page 188 ~correct statement of the law with respect to char-
acter witnesses. 
DEFEND.ANT'S INSTRUCTION NO. A 
The Court instructs the Jury that for the plaintiff to re-
cover in this action he must prove by the preponderance of 
the evidence: 
First-That he was definitely employed by the defend-
ant for a period of a year at a definite compensation; 
Second-That the def end ant without legal justification ter-
minated that employment and refused to let the plaintiff 
work; 
Third-That as a result of the foregoing tl1e plaintiff was 
pecuniarly damaged; and 
Fourth-The plaintiff must prove by a preponderance of the 
evidence and with reasonable certainty the amount of damage, 
if any. 
Mr. Taylor : Counsel for plaintiff have no objection to the 
instruction. 
page 189 ~ DEFENDANT'S INSTRUCTION 
NO.B 
The Court instructs the Jury that if the defendant without 
legal justification terminated its employment of the plain-
tiff, it became the duty of the plaintiff to seek other gainful 
employment and the measure of the plaintiff's damage, if 
any, is the difference between what he would have received 
from the defendant had he completed the work for it during 
the year 1039 and what he did receive or should have received 
during the year 1939 had he procured the most profitable em-
ployment' available. 
Mr. Taylor: Counsel for plaintiff does not object to this 
instruction. 
ATTEST: This the 23rd day of June, 1941, to Defendant's 
Certificate No. 2 the same having been tendered to the un-
dersigned on the 20th day of June, 1941, after notice to Plain-
tiff's attorneys, as required by law. 
FLORIDUS S. CROSBY, 
Floridus S. Crobsy, Judge of the 
Corporation Court for the City of 
Staunton. 
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page 190} CERTIFICA'fE NO. 3 
The following Instruction, No. C, was ~ffered on behalf 
of the Defendant, but was refused by the Court at the trial 
of this case at the November term, 1941, of this Court, for 
the reason that the Court found the Instruction, as offered, 
partly right and partly wrong, that it would mislead the jury 
a.nd tend to take their minds off of what was legal justifi-
cation and might make them consider something immaterial ; 
and that the jury were already properly instructed; and to 
the refusal of the Court to give the said instruction the De-
fendant excepted upon the ground that the instruction, as 
offered, was a proper statement of tl1e law applicable to the 
Defendant's theory of the case. 
DEFENDANT'S INSTRUCTION NO .. C 
The Court instructs the jury that it was the duty of the 
plaintiff to serve the defendant loyally, faithfully, diligently, 
honestly and efficiently and the Court tells the jury that if the 
plaintiff failed in any one of these to serve the defendant the 
defenqant was justified to terminate the· plaintiff's employ-
ment, even though he had been hired fo~ a period of a year. 
page 191} ATTEST: This the 23rd day of June, 1941, t~ 
Defendant's Certificate No. 3, the same having been 
tendered to the undersigned on the 20th day of June, 1941, 
after notice to Plaintiff's attorneys' as required by law. 
page 192} 
FLORIDUS S. CROSBY 
Floridus S. Crosby, Judge of the 
Corporation Court for the City of 
Staunton. 
CERTIFICATE NO. 4 
After argument by counsel, the jury retired to consider its 
verdict; and, after consideration of its verdict returned to 
the Court Room and asked the Court the following question : 
The Foreman: Your honor, we would like to know if it 
was introduced in evidence the total commissions paid Mr. 
,van during his employment with the U. S. Stove Company 
in 1939? Is that available? 
The Court: The evidence is that the total commissions were 
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$2021.92 and we haYe the groups of receipts of expenses (X-1 
to X-27, inclusive), incurred during that period that total 
$1,353.29, and that is all of the recorded evidence that was 
intr.oduced before the Court. 
The jury retired, and, after further consideration, returned 
to the Court Room and rendered the following verdict : 
The Foreman: ")Ve, the jury, upon the issue joined, :find 
for the Plaintiff, R. P. Wall, and fix his damages at $1,403.19." 
MOTION BY MR. CARTER: (No. 6) 
I have a motion before your honor to exclude all the Plain-
tiff's evidence, and that you overruled, as I understand it. 
I renew that motion at this time and ask you to set aside 
the verdict of the jury, not only as contrary to the 
page 193 rlaw and the evidence, but for the same reasons that 
I asked that the evidence be striken in my former 
motion ( page 180) . · 
~'he Oourt : The Court will hear argument upon your 
rnotion, and, with counsel, will fix a later date· for ·this hearing. 
On the day of , 1940, the Court heard 
argument of counsel upon the motion of Mr. Carter, and 
took the case under advisement. 
On the day of May, 1941, the Court denied the motion 
of Mr. Carter and refused to set aside the verdict of the 
jury, to which action of the Court Mr. Carter excepted, on 
the gtound that the verdict of the jury was contrary to the 
law and the evidence, for · all of the reasons previously stated. 
page 194r ATTEST: This the 23rd das of June, 1941, to 
Defendant's Certificate No. 4, the same having been 
tendered to the undersigned on the 20th day o.f June, 1941, 
after notice to Plaintiff's Attorney's,· as required by law. 
page 195 ~VIRGINIA. 
FLORIDUS S. CROSBY 
Florid us S. Crosby, Judge of the 
Corporation Court of the City of 
Staunton. 
CITY OF STAUNTON, to-wit: 
Knox Stove Works, Inc. v. B. P. Wall 163 
I, Earl McF. Taylor, Clerk of the Corporation Court for 
the City of Staunton, do certify that the foregoing is a true 
transcript of the record in the case of R. P. Wall v. Knox 
Stove Works, Inc., et al pending in said court as the same 
appears of record and on file in the clerk's office of said court; 
and I further certify that it has been made to appear to me 
that the notice required by law has been given to counsel 
of record for the plaintiff. 
Given under my hand this 2.7th day of June, 1941. 
Fee for transcript: $17.50 
A Copy-Teste: 
M. B. WATTS, Clerk~ 
EARL McF. TAYLOR, 
Clerk of the Corporation Court 
City of Staunton, Virginia. 
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